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Rules and Regulations

Federal Register

Vol. 61, No. 120
Thursday, June 20, 1996

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 916 and 917
[Docket No. FV95-916—4-FIR]

Nectarines and Peaches Grown in
California; Revision of Handling
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture is adopting as a final rule,
with appropriate modifications, the
provisions of an interim final rule
which revised the handling
requirements for California nectarines
and peaches by modifying the grade,
size, maturity, container, and pack
requirements for fresh shipments of
these fruits, beginning with 1996 season
shipments. This rule enables handlers to
continue shipping fresh nectarines and
peaches meeting consumer needs in the
interest of producers, handlers, and
consumers of these fruits.

EFFECTIVE DATE: July 22, 1996.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, California, 93721,
telephone: (209) 487-5901; or Kenneth
Johnson, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, Room
2523-S, Washington, DC 20090-6456;
telephone: (202) 720-2861.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Marketing Order Nos. 916 and 917
[7 CFR Parts 916 and 917] regulating the
handling of nectarines and peaches

grown in California, hereinafter referred
to as the orders. The orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended [7
U.S.C. 601-674], hereinafter referred to
as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities. The
purpose of the RFA is to fit regulatory
actions to the scale of business subject
to such actions in order that small
businesses will not be unduly or
disproportionately burdened. Marketing
orders issued pursuant to the Act, and
rules issued thereunder, are unique in
that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are about 300 California
nectarine and peach handlers subject to
regulation under the orders covering
nectarines and peaches grown in
California, and about 1,800 producers of

these fruits in California. Small
agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.601] as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts from all sources are less than
$5,000,000. A majority of these handlers
and producers may be classified as
small entities. In recent years, average
combined sales of peaches and
nectarines per handler have been about
$600,000. Typically, about three-fourths
of peach and nectarine handlers have
sales of less than the average for the
industry.

The Nectarine Administrative
Committee (NAC) and the Peach
Commodity Committee (PCC) met
December 7, 1995, and unanimously
recommended that the handling
requirements for California nectarines
and peaches, respectively, be revised.
These committees meet prior to and
during each season to review the rules
and regulations effective on a
continuous basis for California
nectarines and peaches under the
orders. These committee meetings are
open to the public, and interested
persons may express their views at these
meetings. The Department reviews
committee recommendations and
information, as well as information from
other sources, and determines whether
modification, suspension, or
termination of the rules and regulations
would tend to effectuate the declared
policy of the Act.

This rule finalizes an interim final
rule that revised the handling
requirements for nectarines in §916.350
California Nectarine Container and Pack
Regulation (7 CFR 916.350), and in
§916.356 California Nectarine Grade
and Size Regulation (7 CFR 916.356); as
well as for peaches in §917.442
California Peach Container and Pack
Regulation (7 CFR 917.442) and in
§917.459 California Peach Grade and
Size Regulation (7 CFR 917.459). The
interim final rule was issued on March
21, 1996, and published in the Federal
Register (61 FR 13386, March 27, 1996).

The interim final rule provided a 30-
day comment period which ended on
April 26, 1996. One comment was
received from Gary W. Van Sickle, Field
Director for the NAC and the PCC
requesting changes in the dimensions
and display panel of the new reusable



31388

Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Rules and Regulations

and recyclable container. He noted that
the size of the box was more accurately
12x19%4, rather than 12x20. He also
stated that with regard to some styles of
the new reusable and recyclable
container, the lid was not the only
display panel upon which a label could
be affixed. Therefore, he suggested that
either the lid or the outside end would
be appropriate for the new containers.

Mr. Van Sickle also requested a
correction in the size requirement for
Nectarine 23, a nectarine variety
recommended to be removed from the
variety-specific size requirements and
placed in the blanket size requirements.
Mr. Van Sickle noted that since the
December 7, 1995, meeting of the NAC,
additional information had been
received which indicated that the
Nectarine 23 variety should remain in
the variety-specific requirements. The
NAC, as well as the PCC, has a policy
of recommending the deletion of
varieties from the variety-specific
requirements when shipments of the
variety fall below 5,000 packages. After
receipt of all information, it was
determined that the shipments of the
Nectarine 23 variety for the 1995 season
totaled 24,104 packages, well above the
5,000 package threshold. For that
reason, the Nectarine 23 variety should
remain in the variety-specific size
requirements for the 1996 season.

The Department finds that Mr. Van
Sickle’s suggestions are well founded
and are incorporated within this rule.

Container and Pack Requirements
(Nectarines)

Section 916.350 specifies container
and pack requirements for fresh
nectarine shipments. Paragraph
(2)(4)(iv) of §916.350 specifies the tray-
pack size designations which must be
marked on loose-filled or tight-filled
containers, depending on the size of the
fruit. The size designations specify the
maximum number of nectarines in a 16-
pound sample for each tray-pack size
designation. This rule revises paragraph
(@)(4)(iv) of 8916.350 by modifying one
size designation for the weight-count
standards in Column B of Table 1 for
early-season and mid-season nectarine
varieties and one size designation for
the weight-count standards in Column B
of Table 2. Continuing research
conducted by the NAC indicate that
early-season and mid-season fruit
weighs less than late-season fruit and
the weight-count standards were,
therefore, modified for the past two
seasons based on that consideration.
Results from the 1995 season suggest
that a minor modification of Table 1 and
Table 2 is necessary to provide more
accurate weight-count standards for

early-season and mid-season nectarines,
and late-season nectarines.

The NAC recommended these revised
weight-count standards for nectarines
after a comprehensive review of the
appropriate relationships between the
tray-pack containers and loose-filled or
tight-filled containers for early-season
and mid-season nectarine varieties, as
well as late-season varieties.
Specifically, the NAC’s
recommendation provides that the
maximum number of nectarines of size
50 in a 16-pound sample of early-season
and mid-season fruit is more
appropriately 39 rather than 38. Also
the maximum number of nectarines of
size 50 in a 16-pound sample of late-
season fruit is more appropriately 37
rather than 36.

Pack regulations provide for uniform
packing practices. In particular, weight-
count standards provide for equality
between fruit packed in loose-filled or
tight-filled containers and fruit packed
in tray-pack styles.

According to the NAC, packers
occasionally moved fruit from tray-pack
styles of pack to loose-filled or tight-
filled pack styles. This activity has led
to an awareness that fruit which was of
proper size when tray-packed exceeded
the maximum number of nectarines for
the 16-pound sample for corresponding
loose-filled or tight-filled pack size. In
some instances, these samples required
an additional piece of fruit to meet the
16-pound weight requirement, thus
causing the pack to be “marked” smaller
than its equivalent tray-pack size. When
packs are ““marked’ smaller this causes
the container to be sold for a lower
price.

Revised and refined weight-count
standards should provide for more
accurate marking of sizes when packed
in loose-filled or tight-filled pack styles
compared to equivalent sizes that are
tray packed. These regulations provide
for uniformly packed containers of
nectarines. These regulations also
attempt to assure equivalent returns for
growers based on style of pack used.

This rule also further clarifies the
definition of “‘tree ripe”” added to
§916.350 paragraph (b) for the 1995
season. According to the NAC, “tree
ripe” is an optional marking with regard
to maturity that is stamped on
containers of nectarines. Currently, the
definition of tree ripe is based on the
California Well Matured maturity
requirement and is intended to be used
for fruit which has been allowed to
ripen naturally by remaining longer on
the tree. California Well Matured means
that fruit has been picked at a maturity
level distinctly more advanced than
“mature.” The definition of “‘tree ripe”

was added in 1995 so that its meaning
was consistent with other descriptive
markings and provided a consistent
minimum maturity level throughout the
industry to the benefit of consumers.
However, during the 1995 season, some
handlers marked their boxes of fruit as
“tree ripened.” It has been
recommended by the NAC that the
terms “‘tree ripe”’, and “‘tree ripened”,
and other terms which denote an
advanced level of maturity due to the
fruit remaining on the tree for a longer
period, are interchangeable terms
indicative of the enhanced maturity of
the fruit inside the box. Requiring
containers of nectarines to be at a
minimum California Well Matured in
order to be marked ““tree ripe” or ‘““tree
ripened”, or other interchangeable terms
such as “ripened on the tree”, or
“ripened on tree” will clarify the
current regulation by specifying when
the “tree ripe” or some similar marking
using the words ““tree’” and “‘ripe”’, can
be used and help to ensure that buyer
expectations are met.

The NAC also recommended that a
new container, that also allows for
markings on the lid of the container, be
approved for nectarine shipments for
the 1996 season only. The NAC will
review the impact of the use of this
container with shippers prior to the
1997 season.

The marketing order, under § 916.350,
requires that all containers be marked
with specific information (e.g. handler,
grade, size, and variety) and that all
such markings on nectarine containers
have to be applied to the outside end of
the container. This has been defined as
any of the four sides of the container,
but not on the lid. Currently, there is
interest by handlers in containers that
are reusable thus creating financial
savings for handlers. There is now a
reusable and recyclable container, a
single layer, plastic, 12x19 %4 inch box,
that is available for use with nectarines.
However, the design of some styles of
the container, which has cooling slots in
all of its sides, is such that the markings
cannot easily be placed on the outside
end of the container.

The NAC believes that allowing for
markings to be placed on the container
lid or on the outside end of the
container will facilitate the use of all
styles of this plastic, reusable and
recyclable container in compliance with
marketing order requirements.
Authorizing the use of this new
container will allow handlers to reduce
their container costs through the
continued reuse of the container.
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Maturity Requirements (Nectarines)

Section 916.356 specifies maturity
requirements for fresh nectarines in
paragraphs (a)(1) and (a)(1)(i), including
Table 1. For fruit being inspected and
certified as meeting the maturity
requirements for “well matured”,
determinations are generally in terms of
maturity guides (e.qg., color chips)
specified in Table 1.

This rule revises paragraph (a)(1) by
exempting certain nectarine varieties
from the requirement that a blush or red
color be present on the skin of the
nectarines. By their nature, some newer
yellow nectarine varieties fail to attain
any color other than yellow on the skin
of the fruit. The U. S. Standards for
Grades of Nectarines requires that a
blush or red color be present on the skin
of the fruit in order for the fruit to be
considered as U. S. No. 1 grade.

This rule also revises Table 1 of
paragraph (a)(1)(1) of §916.356 for
nectarines to add the maturity guides for
four nectarine varieties. Specifically, an
addition to the maturity guides was
recommended for Grand Diamond, King
Jim, and Spring Brite at a maturity guide
of L, and Rose Diamond at a maturity
guide of J.

The NAC recommended these
maturity requirement changes for these
nectarine varieties based on a
continuing review by the Shipping
Point Inspection Service of their
individual maturity characteristics, and
the identification of the appropriate
color chip corresponding to the *““well
matured” level of maturity for such
variety.

Size Requirements (Nectarines)

Section 916.356 specifies size
requirements for fresh nectarines in
paragraphs (a)(2) through (a)(9). This
rule revises § 916.356 to establish
variety-specific size requirements for six
nectarine varieties that were produced
in commercially significant quantities of
more than 10,000 packages for the first
time during the 1995 season. This rule
also modifies the variety-specific size
requirements for two varieties of
nectarines by reassigning those
varieties.

Size regulations are put in place to
improve fruit quality by allowing fruit
to stay on the tree for a greater length
of time. This increased growing time not
only improves maturity and, therefore,
the quality of the product, but also the
size of the fruit. Increased size results in
increases in the number of packed boxes
of nectarines per acre. This provides
greater consumer satisfaction, more
repeat purchases, and, therefore,
increases returns to growers. Varieties

recommended for specific size
regulation have been reviewed and
recommendations are based on the
characteristics of the variety to attain
minimum size.

Paragraph (a)(3) is revised to include
the Johnny’s Delight and May Jim
varieties; paragraph (a)(4) is revised to
include the Arctic Rose variety; and
paragraph (a)(6) in §916.356 is revised
to include the Flame Glo, Prima
Diamond I, Prima Diamond IV, Prima
Diamond VIII, and the White Jewels
nectarine varieties.

This rule also revises §916.356 to
remove eleven nectarine varieties from
the variety-specific size requirements
specified in the section because less
than 5,000 packages of each of these
varieties were produced during the 1995
season. Paragraph (a)(2) of that section
is revised to remove the Royal Delight
nectarine variety. Paragraph (a)(4) is
revised to remove the Sunfre variety,
and paragraph (a)(4) is also revised to
delete the May Jim variety. This variety
was placed in this paragraph prior to the
1995 season. The variety matures to a
smaller-than-average size when
compared to other varieties in this
paragraph. Based upon its sizing
characteristics from the 1995 season,
removal of the May Jim variety from this
paragraph was recommended. Paragraph
(a)(6) is revised to remove the Del Rio
Rey, Independence, La Pinta, Late Le
Grand, Royal Red, Son Red, Sun Grand,
and 181-119 (Sierra Star) nectarine
varieties. Paragraph (a)(6) is also revised
to remove the Arctic Rose variety. This
variety was placed in this paragraph
prior to the 1995 season. The variety
matures to a smaller-than-average size
when compared to other varieties in this
paragraph. Based upon its sizing
characteristics from the 1995 season,
removal of the Arctic Rose variety from
this paragraph was recommended.

Nectarine varieties removed from the
nectarine variety-specific list become
subject to the non-listed variety size
requirements specified in paragraphs
(@)(7), (8)(8), and (a)(9) of §916.356.

The NAC recommended these
changes in the minimum size
requirements based on a continuing
review of the sizing and maturity
relationships for these nectarine
varieties, and consumer acceptance
levels for various sizes of fruit. This rule
is designed to establish minimum size
requirements for fresh nectarines
consistent with expected crop and
market conditions.

Container and Pack Requirements
(Peaches)

Section 917.442 currently specifies
container and pack requirements for

fresh peach shipments. Paragraph
(@)(4)(iv) of 8917.442 specifies the tray-
pack size designations which must be
marked on loose-filled or tight-filled
containers, depending on the size of the
fruit. The size designations specify the
maximum number of peaches in a 16-
pound sample for each tray pack size
designation. This rule revises paragraph
(a)(4)(iv) of §917.442 by modifying one
size designation for the weight-count
standards in Column B of Table 1 for
early-season and mid-season peach
varieties. Research conducted by the
PCC indicated that early-season and
mid-season fruit weighs less than late-
season fruit and the weight-count
standards were, therefore, modified for
the past two seasons based on that
consideration. Results from the 1995
season suggest that a minor
modification of Table 1 is necessary to
provide more accurate weight-count
standards for early-season and mid-
season peaches.

The PCC recommended the revised
container marking requirement changes
for peaches after a comprehensive
review of the appropriate relationships
between the tray-pack containers and
loose-filled or tight-filled containers for
early-season and mid-season peach
varieties prior to the 1996 season.
Specifically, the PCC’s recommendation
provides that the maximum number of
peaches of size 54 in a 16-pound sample
of early-season and mid-season fruit is
more appropriately 44 rather than 43.

Pack regulations provide for uniform
packing practices. In particular, weight-
count standards provide for equality
between fruit packed in loose-filled or
tight-filled containers and fruit packed
in tray-pack styles.

According to the PCC, packers
occasionally moved fruit from tray-pack
styles of pack to loose-filled or tight-
filled pack styles. This activity has led
to an awareness, especially in regard to
early-season varieties, that fruit which
was of proper size when tray-packed
exceeded the maximum number of
peaches for the 16-pound sample for
corresponding loose-filled or tight-filled
pack size. In some instances, these
samples needed an additional piece of
fruit to meet the 16-pound weight
requirement, thus causing the pack to be
“marked’” smaller than its equivalent
tray-pack size. When packs are
“marked”’ smaller this causes the
container to be sold for a lower price.
During the 1994 season, hew weight-
count assignments for early varieties
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were in place. Research continued with
the purpose of possible refinement of
those weight-count assignments.

Revised and refined weight-count
standards for early varieties should
provide for more accurate marking of
size when packed in loose-filled or
tight-filled pack styles compared to
equivalent sizes that are tray packed.
These regulations provide for uniformly
packed containers of peaches. These
regulations also attempt to assure
equivalent returns for growers based on
style of pack used.

This rule also further clarifies the
definition of “‘tree ripe’’ added to
8§917.442 paragraph (b) for the 1995
season. According to the PCC, ““tree
ripe” is an optional marking with regard
to maturity that is stamped on
containers of peaches. Currently the
definition of tree ripe is based on the
California Well Matured maturity
requirement and is intended to be used
for fruit which has been allowed to
ripen naturally by remaining longer on
the tree. California Well Matured means
that fruit has been picked at a maturity
level distinctly more advanced than
“mature.” The definition of ““tree ripe”
was added in 1995 so that its meaning
was consistent with other descriptive
markings and provided a consistent
minimum maturity level throughout the
industry to the benefit of consumers.
However, during the 1995 season, some
handlers marked their boxes of fruit as
“tree ripened.” It has been
recommended by the PCC that the terms
“tree ripe’” and ‘““tree ripened” and other
terms which denote an advanced level
of maturity due to the fruit remaining on
the tree for a longer period, are
interchangeable terms indicative of the
enhanced maturity of the fruit inside the
box. Requiring containers of peaches to
be at a minimum California Well
Matured in order to be marked “‘tree
ripe” or “tree ripened”, or other
interchangeable terms such as “ripened
on the tree”, or “ripened on tree”” will
clarify the current regulation by
specifying when the “‘tree ripe” or some
similar marking using the words “tree”
and “‘ripe” can be used and help to
ensure that buyer expectations are met.

The PCC also recommended that a
new container, that also allows for
markings on the container lid, be
approved for peach shipments for the
1996 season only. The PCC will review
the impact of this container with
shippers prior to the 1997 season.

The marketing order, under §917.442,
requires that all containers be marked
with specific information (e.g. handler,
grade, size, and variety) and that all
such markings on peach containers have
to be applied to the outside end of the

container. This has been defined as any
of the four sides of the container, but
not on the lid. Currently, there is
interest by handlers in containers that
are reusable thus creating financial
savings for handlers. There is now a
reusable and recyclable container, a
single layer, plastic, 12 x 19%4 inch box,
that is available for use with peaches.
However, the design of some styles of
the container, which has cooling slots in
all of its sides, is such that the markings
cannot easily be placed on the outside
end of the container.

The PCC believes that allowing for
markings to be placed on the container
lid or on the outside end of the
container will facilitate the use of all
styles of this plastic, reusable and
recyclable container in compliance with
marketing order requirements.
Authorizing the use of this new
container will allow handlers to reduce
their container costs through the
continued reuse of the container.

Maturity Requirements (Peaches)

Section 917.459 specifies maturity
requirements for fresh peaches in
paragraph (a)(1), including TABLE 1.
For fruit being inspected and certified as
meeting the maturity requirements for
“well matured”, maturity
determinations are generally in terms of
maturity guides (e.g., color chips)
specified in Table 1. This rule revises
Table 1 of paragraph (a)(1)(ii) of
§917.459 for peaches to change the
maturity guide for the Elegant Lady
peach variety from a maturity guide M
to a maturity guide L. It also adds two
peach varieties for which color chips
had not been established previously.
The Early Delight peach variety has
been recommended to be added with a
maturity guide H and the May Sun
variety has been recommended to be
added with a maturity guide 1.

The PCC recommended these
maturity requirement changes for these
peach varieties based on a continuing
review by the Shipping Point Inspection
Service of their individual maturity
characteristics, and the identification of
the appropriate color chip
corresponding to the “well matured”
level of maturity for such varieties.

Size Requirements (Peaches)

Section 917.459 specifies size
requirements for fresh peaches in
paragraphs (a)(2) through (a)(6), and
paragraphs (b) and (c). This rule also
revises §917.459 to establish variety-
specific size requirements for six peach
varieties that were produced in
commercially significant quantities of
more than 10,000 packages for the first
time during the 1995 season.

Size regulations are put in place to
improve fruit quality by allowing fruit
to stay on the tree for a greater length
of time. This increased growing time not
only improves maturity, and, therefore,
the quality of the product, but also size
of the fruit. Increased size results in
increases in the number of packed boxes
of peaches per acre. This provides
greater consumer satisfaction, more
repeat purchases, and, therefore,
increases returns to growers. Varieties
recommended for specific size
regulation have been reviewed and
recommendations are based on the
characteristics of the variety to attain
minimum size.

In §917.459 paragraph (a)(5) is
revised to include the May Sun peach
variety; and paragraph (a)(6) is revised
to include the July Sun, Kaweah, Snow
Giant, Snow King, and Sugar Giant
peach varieties.

This rule also revises §917.459 to
remove eleven peach varieties from the
variety-specific size requirements
specified in that section, because less
than 5,000 packages of each of these
varieties were produced during the 1995
season. In §917.459 paragraph (a)(2) of
§917.459 is revised to remove the
Flordaprince peach variety; paragraph
(a)(5) is revised to remove the First
Lady, Merrill Gem, Royal May, Sierra
Crest, Summer Crest, and 50-178 peach
varieties; and paragraph (a)(6) is revised
to remove the Angelus, August Delight,
Parade, and Scarlet Lady peach
varieties. Peach varieties removed from
the variety-specific list become subject
to the non-listed variety size
requirements specified in paragraphs (b)
and (c) of §917.459.

The removal of the Flordaprince
variety from paragraph (a)(2) results in
there being no varieties regulated within
size 96 for the 1996 season. Since the
variety-specific list is subject to change
from one season to another, the
Department wishes to reserve paragraph
number (a)(2) for future regulation of
peaches at size 96.

The PCC recommended these changes
in the minimum size requirements
based on a continuing review of the
sizing and maturity relationships for
these peach varieties, and the consumer
acceptance levels for various sizes fruit.
This rule is designed to establish
minimum size requirements for fresh
peaches consistent with expected crop
and market conditions.

In addition, this rule revises
paragraph (a)(6) of §917.459 by adding
three peach varieties which were
inadvertently removed from this
paragraph, and deleting three varieties
which were left in this paragraph. Those
peach varieties which are being added
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to paragraph (a)(6) of §917.459 include
the Fancy Lady, Snow Ball, and Sugar
Lady peach varieties. Those peach
varieties which were inadvertently left
in the variety-specific size requirement
at paragraph (a)(6) of §917.459 and are
being removed include the July Lady,
Red Cal, and Redglobe peach varieties.
The Sugar Giant peach variety should
also be added to the variety-specific size
requirement in paragraph (a)(6) of
§917.459. This variety was
recommended to be added by the PCC
in 1996 and was inadvertently left out
of the interim final rule.

Further, this rule revises paragraph
(a)(6) of §917.459 by changing the name
of the peach variety, Red Boy. The
exclusive handler of this peach variety
changed the name in the 1995 season.
For that reason, the name of the Red Boy
peach variety is changed to Red Dancer.

This rule reflects the committees’ and
the Department’s appraisal of the need
to revise the handling requirements for
California nectarines and peaches, as
specified. The Department’s
determination is that this rule will have
a beneficial impact on producers,
handlers, and consumers of California
nectarines and peaches.

This rule establishes handling
requirements for fresh California
nectarines and peaches consistent with
expected crop and market conditions,
and will help ensure that all shipments
of these fruits made each season will
meet acceptable handling requirements
established under each of these orders.
This rule will also help the California
nectarine and peach industries provide
fruit desired by consumers. This rule is
designed to establish and maintain
orderly marketing conditions for these
fruits in the interest of producers,
handlers, and consumers. Therefore, the
Administrator of the AMS has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.

After consideration of all relevant
matters presented, the information and
recommendations submitted by the
committees, and other information, it is
found that the rule, as hereinafter set
forth, will tend to effectuate the
declared policy of the Act.

List of Subjects
7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

Accordingly, the interim final rule
amending 7 CFR parts 916 and 917
which was published at 61 FR 13386 on
March 27, 1996, is adopted as a final
rule with the following changes:

PART 916—NECTARINES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
Part 916 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§916.350 [Amended]

2.In 8916.350, paragraph (c) is
revised to read as follows:

§916.350 California Nectarine Container
and Pack Regulation.
* * * * *

(c) Each container of nectarines in
plastic, 12 x 19%4 inch reusable and
recyclable containers shall meet and
bear, on the container lid or on the
outside end, all applicable marking
requirements under the order.

8916.356 [Amended]

3. In §916.356, paragraph (a)(6) is
amended by adding the name
“Nectarine 23”.

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

1. The authority citation for 7 CFR
Part 917 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§917.442 [Amended]

2.1n §917.442, paragraph (c) is
revised to read as follows:

§917.442 California Peach Container and
Pack Regulation.
* * * * *

(c) Each container of peaches in
plastic, 12 x 19%4 inch reusable and
recyclable containers shall meet and
bear, on the container lid or on the
outside end, all applicable marking
requirements under the order.

§917.459 [Amended]

3.In §917.459, paragraph (a)(6) is
amended by adding the names “‘Fancy
Lady,” ““Red Dancer”, ““Snow Ball”’,
“Sugar Giant”, and “Sugar Lady”, and
removing the names “July Lady”, “Red
Boy”, “Red Cal”’, and ““Redglobe”.
Dated: June 13, 1996.
Sharon Bomer Lauritsen,
Acting Director, Fruit and Vegetable Division.
[FR Doc. 96-15628 Filed 6-19-96; 8:45 am]
BILLING CODE 3410-02-P

Animal and Plant Health Inspection
Service

9 CFR Part 92
[Docket No. 94-132-2]

Screening at Privately Owned Bird
Quarantine Facilities

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations that apply to privately
owned quarantine facilities for imported
birds to provide for the use of nylon
screening and to clarify the meaning of
“double screened.” These amendments
will give facility operators a choice of
screening materials and clarify the
regulations.

EFFECTIVE DATE: July 22, 1996.

FOR FURTHER INFORMATION CONTACT: Dr.
Tracye R. Butler, Staff Veterinarian,
Import/Export Animals, National Center
for Import and Export, VS, APHIS, 4700
River Road Unit 39, Riverdale, MD
20737-1231, (301) 734-5097.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 92.100
through 92.107, “Subpart A—Birds”
(referred to below as “‘the regulations”),
govern the importation of certain birds
to prevent the introduction of
communicable diseases of livestock and
poultry. As a condition of importation,
all imported birds must be quarantined
for a minimum of 30 days upon their
arrival in the United States. Under
§92.101(c)(2)(ii), certain personal pet
birds may remain in the owner’s
possession during the 30-day quarantine
if kept separate from other birds. In all
other cases, imported birds must be
gquarantined in either a U.S. Department
of Agriculture quarantine facility or in
a privately owned quarantine facility
that meets standards set forth in
§92.106(c).

The standards for privately owned
guarantine facilities for imported birds
include installation of screening over all
openings to the outside to prevent the
entry of rodents and insects, which
could transmit disease. The regulations
require that all screening be metal and
that all openings to the outside be
double-screened (see
§92.106(c)(2)(ii)(A)).

On March 12, 1996, we published in
the Federal Register (61 FR 9957—9958,
Docket No. 94-132-1) a proposal to
amend the regulations by providing for
the use of nylon screening and by
clarifying the meaning of the term
“double screened.”
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We solicited comments concerning
our proposal for 60 days ending May 13,
1996. We did not receive any comments.
The facts presented in the proposed rule
still provide the basis for this final rule.

Therefore, based on the rationale set
forth in the proposed rule, we are
adopting the provisions of the proposal
as a final rule without change.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

Our economic analysis indicates that
the amendments will have little
economic impact on privately owned
bird quarantine facilities. Metal and
nylon mesh are comparably priced. In
addition, the rule adds nylon mesh as a
screening option; it does not require
quarantine facilities to be re-screened.
We anticipate that the clarification
concerning double screening will have
no effect on facilities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 92

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 92 is
amended as follows:

PART 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN
MEANS OF CONVEYANCE AND
SHIPPING CONTAINERS THEREON

1. The authority citation for part 92
continues to read as follows:

Authority: 7 U.S.C. 1662; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 1144, 134a, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.2(d).

2.In §92.106, paragraphs (c)(2)(ii)(A)
and (c)(2)(ii)(P)(1) are revised to read as
follows:

§92.106 Quarantine requirements.

* * * * *

(C) * X *

(2) * *x

(”) * X *

(A) Be constructed only with material
that can withstand continued cleaning
and disinfection. All solid walls, floors,
and ceilings must be constructed of
impervious material. All openings to the
outside must be double-screened, with
an interior screen of metal or nylon
mesh that is impervious to biting insects
such as gnats or mosquitos, and an
exterior metal screen that is rodent-
proof and is made of wire, such as rabbit
wire, hardware cloth, or smooth welded
wire, with mesh size no larger than 1
inch x 1.5 inches (2.54 cm x 3.81 cm).
The interior and exterior screens must
be separated by at least 3 inches (7.62
cm);

* * * * *

(P) * X *

(1) Any of the exterior walls may be
replaced by a double-screened wall set
in a concrete or concrete-block curb.
The double screening shall be of wire
mesh or wire mesh and nylon mesh, as
provided in paragraph (c)(2)(ii)(A) of
this section, with the interior and
exterior screens of the sun room wall
separated by at least 3 inches (7.62 cm);
the concrete or concrete block curb must
be at least 12 inches high, impermeable
to water, and able to prevent the escape
of water, manure, and debris.

* * * * *

Done in Washington, DC, this 14th day of

June 1996.

Lonnie J. King,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 96-15759 Filed 6-19-96; 8:45 am]
BILLING CODE 3410-34-P

FARM CREDIT ADMINISTRATION

12 CFR Part 615
RIN 3052-AB70
Book-entry Procedures for Federal

Agricultural Mortgage Corporation
Securities

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit System
Reform Act of 1996 (1996 act) provides
that the Federal Agricultural Mortgage
Corporation (Farmer Mac) shall have
access to the Federal Reserve Banks’
book-entry system (Fed book-entry
system). The Farm Credit
Administration (FCA) is issuing a final
rule authorizing the issuance of Farmer
Mac securities in book-entry format.
Farmer Mac will use the Fed book-entry
system in connection with the issuance
and settlement of its unsecured debt
securities and its guaranteed securities
using substantially the same procedures
used by all other Government-sponsored
enterprises (GSEs).

EFFECTIVE DATE: June 13, 1996.

FOR FURTHER INFORMATION CONTACT:
Larry W. Edwards, Director, Office of
Secondary Market Oversight, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4051.

SUPPLEMENTARY INFORMATION:
I. Background

Section 105 of the 1996 act amends
sections 8.3(d) and (e) of the Farm
Credit Act of 1971, as amended (act), to
require that Farmer Mac have access to
the Fed book-entry system and that the
Federal Reserve Banks Act as
depositories for, and as fiscal agents of,
Farmer Mac.1 Congress mandated
Farmer Mac’s access to the Fed book-
entry system as part of a broad-based
reform of Farmer Mac’s charter and
statutory authority. Among other reform
measures, the 1996 Act liberalized
Farmer Mac’s charter to allow it to pool
loans in a fashion similar to such other
GSEs as the Federal National Mortgage
Association (Fannie Mae) and the
Federal Home Loan Mortgage
Corporation (Freddie Mac), which
operate in the secondary market for
mortgage-backed securities. To facilitate
Farmer Mac’s use of its new authority
and to help it meet its new
responsibilities, Congress amended the
act to “‘streamline Farmer Mac’s
business operations,” including
“providing for Farmer Mac’s access to

1Pub. L. 104-105 (Feb. 10, 1996), 110 Stat. 163~
64. 12 U.S.C. 2279aa-3(d)(e).
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the book-entry system of the Federal
Reserve System.”” 2

Currently, all Farmer Mac securities
(both debt and guaranteed) are issued,
settled, and traded through the facilities
of the Depository Trust Company (DTC),
one of the private depositories available
to issuers whose securities are not
tradable on the Fed book-entry system.
DTC's costs (and the costs of other
private depositories) are higher than
those of the Federal Reserve Banks,
which results in higher costs for Farmer
Mac and its investors. Furthermore, it
appears that investors may differentiate
adversely between Farmer Mac’s
securities and all other GSEs’ securities
because Farmer Mac securities are not
issued through the Fed book-entry
system. Access to the Fed book-entry
system, therefore, is viewed as an
important element in the
Congressionally mandated effort to
reform and revitalize Farmer Mac.

I1. Implementing Regulations

To implement Farmer Mac’s new
statutory authority to access the Fed
book-entry system, regulations are
necessary to establish a framework for
issuance and subsequent disposition of
Farmer Mac securities issued through
the Fed book-entry system. Without
such regulations, investors would not
know what law governs the holding,
transferring, and pledging of the Farmer
Mac securities in which they have
invested. This uncertainty could create
a perception of market risk that could
detrimentally affect investment in
Farmer Mac securities and possibly
could place Farmer Mac securities at a
marketing disadvantage compared to the
securities of other GSEs.3

FCA regulations governing book-entry
procedures with respect to Farm Credit
System (FCS) securities were adopted in
1977 and are located at 12 CFR part 615,
subpart O. The FCA'’s book-entry
regulations are based on the Department
of the Treasury’s book-entry regulations
at 31 CFR part 357, subpart O. The
regulations establish procedures that
permit FCS banks to utilize the Fed
book-entry system in the same way as
do other GSEs. The FCA extended its
book-entry regulations in 1988 by
adding a new subpart R to 12 CFR part
615 to cover securities issued by the
FCS Financial Assistance Corporation.
Rather than duplicating the basic book-

2H.R. Rep. No. 446, 104th Cong., 2d Sess., pt. 1,
at 8 (1996).

3 All other GSEs that utilize the Fed book-entry
system, including the Farm Credit System, have
regulations in place that govern their book-entry
securities. See, e.g., 24 CFR part 81 (Fannie Mae);
1 CFR part 462 (Freddie Mac); 31 CFR part 354
(Student Loan Marketing Association (Sallie Mae)).

entry regulations found in subpart O,
subpart R incorporates by reference the
pertinent book-entry provisions from
subpart O and applies them to the
Financial Assistance Corporation.

The FCA is adopting the same
abbreviated approach to applying book-
entry regulations to Farmer Mac in this
rulemaking. The final rule creates a new
subpart S in part 615 that authorizes the
issuance of Farmer Mac securities in
book-entry format pursuant to pertinent
provisions of subpart O of part 615,
which are incorporated by reference.
The incorporated provisions of subpart
O include: §8615.5460 (definitions),
615.5465 (authority of Reserve Banks),
615.5470 (scope and effect of book-entry
procedure), 615.5475 (transfer or
pledge), 615.5480 (withdrawal of
securities), 615.5485 (delivery of
securities), 615.5490 (classes of
accounts), 615.5492 (identification of
accounts), and 615.5494 (servicing
book-entry securities, including
payment of interest and payment at
maturity or upon call).

I11. Necessity for Immediate Regulatory
Action

In passing the 1996 act, Congress
recognized the difficulties Farmer Mac
has had in meeting its statutory mandate
and the resulting deterioration in its
core capital.4 In what the House
Committee on Agriculture termed “‘the
most extensive attempt yet to make
Farmer Mac a viable secondary market
for agricultural real estate and moderate
rural housing loans,” 5 the 1996 act
eases prior statutory operating
requirements and expands the activities
in which Farmer Mac can engage. It is
clear that Congress also expects Farmer
Mac to act quickly to stabilize its
financial position and rebuild its core
capital. Section 117 of the 1996 act
requires that, if Farmer Mac does not
complete mandatory recapitalization of
its core capital within 2 years, its
activities will be critically restricted. If
the 2-year goal is not met, Farmer Mac
will not be allowed to purchase a new
qualified loan or issue or guarantee a
new loan-backed security.6

In the very near future, Farmer Mac
plans to issue debt securities backed by
mortgages purchased by Farmer Mac
pursuant to its new authority under the
1996 act. Farmer Mac intends to utilize
the Fed book-entry system to issue the
securities, as sanctioned by the 1996 act.
To avoid creating any ambiguities
regarding Farmer Mac’s authority to
obtain access to the Fed book-entry

4H.R. Rep. No. 446, supra note 2, at 9.
51d. at 8.
6Pub. L. 104-105, supra note 1, §117.

system and to ensure that the book-entry
treatment of Farmer Mac’s securities
will be the same as that of other GSEs,
the FCA is taking expedited action to
adopt book-entry regulations covering
Farmer Mac.

In view of the clear Congressional
mandate expressed in the 1996 act that
Farmer Mac have access to the Fed
book-entry system and the equally clear
Congressional intent that Farmer Mac
utilize its new authorities to rebuild its
core capital and meet its other statutory
mandates as soon as possible, the FCA
believes that expedited rulemaking
action is warranted for book-entry
regulations covering Farmer Mac.
Moreover, the regulations adopted are
minor, technical, and noncontroversial.
For these reasons, the FCA finds good
cause to omit notice and comment as
impracticable, unnecessary, and
contrary to the public interest pursuant
to section 553(b)(B) of the
Administrative Procedure Act, 5 U.S.C.
553-59 (APA). The same reasons and, in
particular, the time limit Congress has
imposed on Farmer Mac to recapitalize
its core capital base, provide good cause
to adopt an effective date for the
regulations that is less than 30 days after
publication in the Federal Register. 5
U.S.C. 553(d). The FCA's finding of
good cause for expedited rulemaking
action also supports specifying an
effective date for the regulations that is
prior to the date of filing of the report
to Congress required by the Small
Business Regulatory Enforcement
Fairness Act, 5 U.S.C. 801-808. See 5
U.S.C. 808. Finally, consistent with the
reasons for its expedited actions under
the APA, the FCA finds that, pursuant
to section 5.17(c)(2) of the act, an
emergency exists that requires that these
regulations take effect prior to the
expiration of the 30-day Congressional
notice and waiting period for final
agency regulatory action.

The FCA notes that the U. S. Treasury
Department recently proposed TRADES
(Treasury/Reserve Automated Debt
Entry System) regulations (61 FR 8420,
March 4, 1996), which will govern book-
entry treatment of Treasury securities.
Since FCA’s book-entry regulations are
based on the Treasury’s book-entry
regulations, the FCA expects to revise
all of its book-entry regulations,
including those covering Farmer Mac, to
conform with the Treasury’s TRADE
regulations when they are finalized.
Accordingly, there will be opportunity
for public comment on FCA book-entry
regulations at that time.
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List of Subjects in 12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

For the reasons stated in the
preamble, part 615 of chapter VI, title 12
of the Code of Federal Regulations is
amended to read as follows:

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

1. The authority citation for part 615
is revised to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,23,2.4,25,2.12,3.1,3.7,3.11, 3.25, 4.3,
4.3A,4.9,4.14B, 4.25,5.9,5.17, 6.20, 6.26,
8.0, 8.4, 8.6, 8.7, 8.8, 8.10, 8.12 of the Farm
Credit Act (12 U.S.C. 2013, 2015, 2018, 2019,
2020, 2073, 2074, 2075, 2076, 2093, 2122,
2128, 2132, 2146, 2154, 2154a, 2160, 2202b,
2211, 2243, 2252, 2278b, 2278b-6, 2279aa,
2279aa-3, 2279%aa-4, 2279aa-6, 2279%aa-7,
2279aa-8, 2279aa-10, 2279aa-12); sec. 301(a)
of Pub. L. 100-233, 101 Stat. 1568, 1608; sec.
105 of Pub. L. 104-105, 110 Stat. 162, 163—
64.

2. Subpart S is added to read as
follows:

Subpart S—Federal Agricultural Mortgage

Corporation Securities

Sec.

615.5570 Book-entry procedures for Federal
Agricultural Mortgage Corporation
securities.

Subpart S—Federal Agricultural
Mortgage Corporation Securities

§615.5570 Book-entry procedures for
Federal Agricultural Mortgage Corporation
Securities.

(a) The Federal Agricultural Mortgage
Corporation (Farmer Mac) is a Federally
chartered instrumentality of the United
States and an institution of the Farm
Credit System, subject to the
examination and regulation of the Farm
Credit Administration.

(b) Farmer Mac, either in its own
name or through an affiliate controlled
or owned by Farmer Mac, is authorized
by section 8.6 of the Act:

(1) To issue and/or guarantee the
timely payment of principal and interest
on securities representing interests in or
obligations backed by pools of
agricultural real estate loans (guaranteed
securities); and

(2) to issue debt obligations (which,
together with the guaranteed securities
described in paragraph (b)(1) of this
section, are referred to as Farmer Mac
securities). Farmer Mac may prescribe
the forms, the denominations, the rates
of interest, the conditions, the manner
of issuance, and the prices of Farmer
Mac securities.

(c) Farmer Mac securities shall be
governed by 88615.5460, 615.5465,
615.5470, 615.5475, 615.5480, 615.5485,
615.5490, 615.5492, and 615.5494. In
interpreting those sections for purposes
of this section, the term “Farmer Mac
securities” shall be read for “‘Farm
Credit securities,” and ‘“Farmer Mac”’
shall be read for ““banks of the Farm
Credit System” and ‘‘Farm Credit bank.”

Dated: June 14, 1996.

Floyd Fithian,

Secretary, Farm Credit Administration.

[FR Doc. 96-15733 Filed 6—-19-96; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 35 and 385

[Docket Nos. RM95-8-002 and RM94-7—
003]

Promoting Wholesale Competition
Through Open Access Non-
discriminatory Transmission Services
by Public Utilities; Recovery of
Stranded Costs by Public Utilities and
Transmitting Utilities

Issued: June 14, 1996.

AGENCY: Federal; Energy Regulatory
Commission.

ACTION: Final rule; notice of filing of
motion for extension of time.

SUMMARY: On June 12, 1996, the
American Public Power Association, the
Electricity Consumers Resource
Council, the National Rural Electric
Cooperative Association and the Ohio
Consumers’ Counsel (Joint Movants)
filed a joint request to extend the
comment period for compliance filings
made under this final rule (Order No.
888, 61 FR 21540, May 10, 1996) from
the 15-day comment period established
in the final rule to a 45-day comment
period. Joint Movants also asked that
the Commission require that the
compliance tariff filings, as well as
redline versions of those filings, be
made in electronic format and posted on
the FERC Bulletin Board. Copies of the
motion are on file with the Commission
and are available for public inspection.
DATES: Any person desiring to respond
to the motion should file an answer on
or before June 21, 1996.

ADDRESSES: Send answers to: Office of
the Secretary, Federal Energy Regulatory
Commission, 888 First St., NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
David D. Withnell, Federal Energy

Regulatory Commission, Office of the
General Counsel, 888 First St., NE.,
Washington, DC 20426, Telephone:
(202) 208-2063.

Lois D. Cashell,

Secretary.

[FR Doc. 96-15760 Filed 6—-19-96; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR PART 10

[T.D. 96-51]

Replacement of CF 7506 by CF 7501

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to replace a
reference to Customs Form (CF) 7506 in
§10.62(c)(2), Customs Regulations, with
a reference to CF 7501. This change was
inadvertently omitted from a final rule
document published in the Federal
Register on October 6, 1995 (60 FR
52294) which replaced all other
references to CF 7506 in the Customs
Regulations with references to CF 7501.
EFFECTIVE DATE: June 20, 1996.

FOR FURTHER INFORMATION CONTACT:
Raymond Janiszewski, Office of Trade
Compliance, (202)927-0380.

SUPPLEMENTARY INFORMATION:
Background

Previously, CF 7506, Warehouse
Withdrawal Conditionally Free of Duty
and Permit, was the form used to make
warehouse withdrawals for merchandise
conditionally free of duty. The CF 7506
has now been eliminated, and the CF
7501 is to be used instead.

In a final rule document published in
the Federal Register (60 FR 52294) on
October 6, 1995, references to CF 7506
were deleted and replaced by reference
to CF 7501. Inadvertently, the reference
to CF 7506 in §10.62(c)(2), Customs
Regulations (19 CFR 10.62 (c)(2)), was
not deleted in that document and
replaced with a reference to CF 7501.
This document corrects that omission.

Regulatory Flexibility Act, Executive
Order 12866, Inapplicability of Public
Notice and Comment Requirements,
and Delayed Effective Date
Requirements

Inasmuch as this amendment merely
substitutes one Customs Form for
another, pursuant to 5 U.S.C. 553 (a)(2)
and (b)(B), good cause exists for
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dispensing with notice and public
procedure thereon as unnecessary. For
the same reason, good cause exists for
dispensing with the requirement for a
delayed effective date, under 5 U.S.C.
553 (a)(2) and (d)(3). Also, for the same
reason, it is certified that the
amendments will not have a significant
economic impact on a substantial
number of small entities. Accordingly,
the amendments are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 or 604.

This document does not meet the
criteria for a “‘significant regulatory
action’ as specified in Executive Order
12866.

Drafting Information

The principal author of this document
was Janet L. Johnson, Regulations
Branch. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 10

Caribbean Basin initiative, Customs
duties and inspection, Exports,
Reporting and recordkeeping
requirements.

Amendment to the Regulations

For the reasons set forth in the
preamble, Part 10 of the Customs
Regulations (19 CFR Part 10) is
amended as set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The general authority citation for
Part 10 continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States), 1321, 1481, 1498, 1508, 1623,
3314;

* * * * *

§10.62 [Amended]

2. Section 10.62(c)(2) is amended by
removing the reference “Customs Form
7506 and by adding ‘“Customs Form
7501 in its place.
George J. Weise,
Commissioner of Customs.

Approved: May 30, 1996.
John P. Simpson,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 96-15750 Filed 6-19-96; 8:45 am]
BILLING CODE 4820-02—P

RAILROAD RETIREMENT BOARD

20 CFR Part 209
RIN 3220-AB16

Railroad Employers’ Reports and
Responsibilities

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) hereby amends its
regulations to add sections to permit
employers to dispose of payroll records
after five years, and for the utilization of
payroll records to credit service under
the Railroad Retirement Act in the case
of employers that have ceased
operations. These amendments will
alleviate needless record retention and
ease reporting requirements for
employers that have permanently
ceased operations.

EFFECTIVE DATE: June 20, 1996.

ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 Rush
Street, Chicago, Illinois 60611.

FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Assistant General
Counsel, Railroad Retirement Board,
844 Rush Street, Chicago, Illinois 60611,
(312) 751-4513, TDD (312) 751-4701.

SUPPLEMENTARY INFORMATION: Employer
reports are used to establish employee
compensation and service records.
These reports are based on payroll
records. The Board’s rules and
procedures regarding the authorization
of disposal of these records and the
utilization of payroll records of
employers who have abandoned service
in lieu of employer reports are presently
contained in Board Orders, which are
not readily available to the public.
Accordingly, the Board adopts
regulations specifying that railroad
employers may dispose of payroll
records more than five years old where
there is no dispute pending as to the
compensation reported for the periods
covered by those records. The Board
also to amends its regulations to provide
that the Board will accept payroll
records in lieu of prescribed reports if
there is no official of the employer
available to prepare and certify to the
accuracy of such reports and if the tax
liability involved has been discharged.
On February 15, 1996, the Board
published this rule as a proposed rule
(61 FR 5970) inviting comments on or
before April 15, 1996. No comments
were received. No changes have been
made to the proposed rule. The Board,
with the concurrence of the Office of
Management and Budget, has
determined that this is not a significant

regulatory action under Executive Order
12866; therefore, no regulatory impact
analysis is required. There are no
information collections associated with
this rule.

List of Subjects in 20 CFR Part 209

Railroad employees, Railroad
retirement, Railroads.

For the reasons set out in the
preamble, title 20, chapter I, part 209 of
the Code of Federal Regulations is
amended as follows:

PART 209—RAILROAD EMPLOYERS’
REPORTS AND RESPONSIBILITIES

1. The authority citation for part 209
continues to read as follows:

Authority: 45 U.S.C. 231f.

2. Part 209 is amended by adding
§§209.16 and 209.17 to read as follows:

§209.16 Disposal of payroll records.

Employers may dispose of payroll
records for periods subsequent to 1936,
provided that the payroll records are
more than five years old and that there
is no dispute pending pertaining to the
compensation reported for the period of
those records.

§209.17 Use of payroll records as returns
of compensation.

Payroll records of employers which
have permanently ceased operations
may be accepted in lieu of prescribed
reports provided that there is no official
of the employer available to prepare and
certify to the accuracy of such reports
and, provided further that any employer
and employee tax liability incurred
under the Railroad Retirement Tax Act
has been discharged.

Dated: June 11, 1996.

By Authority of the Board.

For the Board.

Beatrice Ezerski,

Secretary to the Board.

[FR Doc. 96-15705 Filed 6-19-96; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 178
[Docket No. 92F-0339]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of an aqueous solution of
chlorine dioxide and related oxychloro
species, generated by acidification of an
aqueous solution of sodium chlorite
with a solution of sodium gluconate,
citric acid, phosphoric acid, and sodium
mono- and
didodecylphenoxybenzenedisulfonate,
as a sanitizing solution to be used on
food-processing equipment and utensils,
including dairy-processing equipment.
This action responds to a petition filed
by Rio Linda Chemical Co.

DATES: Effective June 20, 1996 written
objections and requests for a hearing by
July 22, 1996. The Director of the Office
of the Federal Register approves the
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51 of a publication listed in
§178.1010 (21 CFR 178.1010), effective
June 20, 1996.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Mitchell Cheeseman, Center for Food
Safety and Applied Nutrition (HFS—
217), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3083.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
September 22, 1992 (57 FR 43741), FDA
announced that a food additive petition
(FAP 2B4334) had been filed by Rio
Linda Chemical Co., c/o 1414 Fenwick
Lane, Silver Spring, MD 20910. The
petition proposed that the food additive
regulations be amended in §178.1010
Sanitizing solutions (21 CFR 178.1010)
to provide for the safe use of an aqueous
solution of chlorine dioxide and related
oxychloro species, generated by
acidification of an aqueous solution of
sodium chlorite with sodium gluconate,
citric acid, phosphoric acid, and sodium
alkylphenoxybenzenedisulfonate, as a
sanitizing solution to be used on food-
contact surfaces, food-processing
equipment, and utensils. Based on
information in the food additive
petition, FDA has determined that a
more specific and therefore more
appropriate name for the form of
sodium
alkylphenoxybenzenedisulfonate used
to generate the subject sanitizing
solution is sodium mono- and
didodecylphenoxybenzenedisulfonate.
This more specific name will be used
throughout the remainder of this
document.

I. Safety and Functional Effect of
Petitioned Use of the Additive

Sanitizing solutions are mixtures of
chemicals that function together to
sanitize food-contact surfaces and are
regulated as such. Each listed
component in a sanitizing solution has
a functional effect, and the agency
evaluates the data submitted in support
of the efficacy of the entire sanitizing
solution. The subject sanitizing solution
is an aqueous solution of chlorine
dioxide and related oxychloro species,
generated by acidification of an aqueous
solution of sodium chlorite with a
solution of sodium gluconate, citric
acid, phosphoric acid, and sodium
mono- and
didodecylphenoxybenzenedisulfonate.
The functions of these components, and
the basis for FDA’s determination of the
safety of these components in the
subject sanitizer, are described below.

A. Chlorine Dioxide

Chlorine dioxide functions as an
antimicrobial agent in the subject
sanitizing solution. Chlorine dioxide is
regulated for use in sanitizing solutions
under §178.1010(b)(34) and is regulated
for use as an antimicrobial agent in
water used in poultry processing under
21 CFR 173.69. On the basis of the data
submitted in support of the already-
regulated uses of chlorine dioxide, the
data contained in the food additive
petition submitted in support of this
sanitizing solution, and studies in the
scientific literature, FDA finds that the
use of chlorine dioxide in the subject
sanitizing solution is safe (Ref. 1).

B. Sodium Gluconate

Sodium gluconate functions as a
sequestering agent in the subject
sanitizing solution. Sodium gluconate is
listed as GRAS for use in food as a
sequestering agent under 21 CFR
182.6757. In addition, FDA regulations
permit the addition to a sanitizing
solution of any substance that is GRAS
for use in food (8§ 178.1010(b)). On the
basis of the data supporting the GRAS
status of sodium gluconate, FDA finds
that the use of sodium gluconate in the
subject sanitizing solution is safe (Ref.
1).

C. Citric Acid

Citric acid functions as a sequestering
agent in the subject sanitizing solution.
Citric acid is affirmed as GRAS for use
in food under 21 CFR 184.1033. In
addition, as stated in the previous
paragraph, FDA regulations permit the
addition to a sanitizing solution of any
substance that is GRAS for use in food.
On the basis of the data supporting the
GRAS status of citric acid, FDA finds

that the use of citric acid in the subject
sanitizing solution is safe (Ref. 1).

D. Phosphoric Acid

Phosphoric acid functions as an
activator in the subject sanitizing
solution. Phosphoric acid is listed as
GRAS for use in food under 21 CFR
182.1073. In addition, FDA regulations
permit the addition to a sanitizing
solution of any substance that is GRAS
for use in food. On the basis of the data
supporting the GRAS status of
phosphoric acid, FDA finds that the use
of phosphoric acid in the subject
sanitizing solution is safe (Ref. 1).

E. Sodium Mono- and
Didodecylphenoxybenzenedisulfonate

Sodium mono- and
didodecylphenoxybenzenedisulfonate
functions as a surfactant in the subject
sanitizing solution. Sodium mono- and
didodecylphenoxybenzenedisulfonate is
regulated for use as an emulsifier and
surface active agent in the manufacture
of food-contact materials under the
listing for sodium mono- and
dialkylphenoxybenzenedisulfonate in
21 CFR 178.3400(c). On the basis of the
data submitted in support of the
already-regulated use of sodium mono-
and
didodecylphenoxybenzenedisulfonate
and the data contained in the food
additive petition submitted in support
of this sanitizing solution, FDA finds
that the use of sodium mono- and
didodecylphenoxybenzenedisulfonate
in the subject sanitizing solution is safe
(Ref. 1).

F. Conclusion on Safety

As discussed above, FDA has
evaluated data on the antimicrobial
efficacy of the entire sanitizing solution
and data in the petition and other
relevant materials on the safety of each
of the components of the sanitizing
solution. On the basis of this evaluation,
the agency concludes that these data
and materials establish the safety and
efficacy of the additive for use as a
sanitizing solution on food-processing
equipment and utensils including dairy-
processing equipment, and that the
regulations should be amended in
§178.1010 as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
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available for public disclosure before
making the documents available for
inspection.

I1. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

I11. Reference

The following reference has been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum entitled “FOAM ADD
10—A terminal no-rinse sanitizer—
Manufactured by Rio Linda Chemical Corp.,”
dated June 10, 1994.

IV. Filing of Objections

Any person who will be adversely
affected by this regulation may at any
time on or before July 22, 1996 file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379¢).

2. Section 178.1010 is amended by
adding new paragraphs (b)(46) and
(c)(40) to read as follows:

§178.1010 Sanitizing solutions.

* * * * *

(b) * K %

(46) An aqueous solution of chlorine
dioxide and related oxychloro species
generated by acidification of an aqueous
solution of sodium chlorite with a
solution of sodium gluconate, citric
acid, phosphoric acid, and sodium
mono- and
didodecylphenoxybenzenedisulfonate.
In addition to use on food-processing
equipment and utensils, this solution
may be used on dairy-processing
equipment.

* * * * *

c * * *

(40) The solution identified in
paragraph (b)(46) of this section shall
provide, when ready for use, at least 100
parts per million and not more than 200
parts per million of chlorine dioxide as
determined by the method developed by
Bio-cide International, Inc., entitled,
“lodometric Method for the
Determination of Available Chlorine
Dioxide (50-250 ppm Available ClOy),”
dated June 11, 1987, which is
incorporated by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies of this method are available from
the Division of Petition Control, Center
for Food Safety and Applied Nutrition
(HFS-215), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, and may be
examined at the Center for Food Safety
and Applied Nutrition’s Library, Food
and Drug Administration, 200 C St. SW.,
rm. 3321, Washington, DC, or at the
Office of the Federal Register, 800 North
Capitol St. NW., suite 700, Washington,
DC; at least 380 parts per million and
not more than 760 parts per million of

sodium gluconate; and at least 960 parts
per million and not more than 1,920
parts per million of sodium mono- and
didodecylphenoxybenzenedisulfonate.
Other components listed under
paragraph (b)(46) of this section shall be
used in the minimum amount necessary
to produce the intended effect.

* * * * *

Dated: June 7, 1996.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 96-15726 Filed 6-19-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Neomycin Sulfate Oral Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Rhone Merieux, Inc. The ANADA
provides for the use of a generic
neomycin sulfate oral solution in
drinking water or in milk for cattle
(excluding veal calves), swine, sheep,
and goats for the treatment and control
of colibacillosis.

EFFECTIVE DATE: June 20, 1996.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1643.

SUPPLEMENTARY INFORMATION: Rhone
Merieux, Inc., 7101 College Blvd.,
Overland Park, KS 66210, filed ANADA
200-153, which provides for the use of
neomycin sulfate oral solution in
drinking water or in milk of cattle
(excluding veal calves), swine, sheep,
and goats for the treatment and control
of colibacillosis (bacterial scours)
caused by Escherichia coli susceptible
to neomycin. ANADA 200-153 is
approved as a generic copy of The
Upjohn Co.’s NADA 11-035. The
ANADA is approved as of May 8, 1996,
and the regulations are amended in 21
CFR 520.1485(b) and (d)(3) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of part 20 (21
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CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 520.1485 is amended by
revising paragraph (b) and the last
sentence of paragraph (d)(3) to read as
follows:

§520.1485 Neomycin sulfate oral solution.
* * * * *

(b) Sponsors. See Nos. 000009,
050604, and 059130 in §510.600(c) of
this chapter.

* * * * *

(d) * x x

(3) * * * Discontinue treatment prior
to slaughter as follows: For sponsors
000009 and 059130: 30 days for cattle
and goats, and 20 days for swine and
sheep; for sponsor 050604: 1 day for
cattle (not for use in veal calves), 2 days
for sheep, and 3 days for swine and
goats.

Dated: June 10, 1996.
Shephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 96-15566 Filed 6—-19-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Parts 520 and 556

Animal Drugs, Feeds, and Related
Products; Neomycin Sulfate Soluble
Powder

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by The
Upjohn Co. and two supplemental
abbreviated new animal drug
applications (ANADA'’s), one filed by
Pfizer, Inc., and the other filed by Rhone
Merieux, Inc. The applications provide
for use of neomycin sulfate soluble
powder in drinking water or in milk for
cattle (excluding veal calves), swine,
sheep, and goats for the treatment and
control of colibacillosis. The
supplements provide for revised
preslaughter withdrawal times
following use of the drug and revised
tolerances for neomycin residues in
edible tissues of treated animals.
EFFECTIVE DATE: June 20, 1996.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1643.
SUPPLEMENTARY INFORMATION: The
Upjohn Co., Agricultural Division,
Kalamazoo, M| 49001-0199, filed
supplemental NADA 11-315; Pfizer,
Inc., 235 East 42d St., New York, NY
10017, filed supplemental ANADA 200—
046; Rhone Merieux, Inc., 7101 College
Blvd., Overland Park, KS 66210, filed
supplemental ANADA 200-050. The
supplements provide for revised
withdrawal times for use of neomycin
sulfate soluble powder in drinking
water or in milk for cattle (excluding
veal calves), swine, sheep, and goats for
the treatment and control of
colibacillosis (bacterial scours) caused
by Escherichia coli susceptible to
neomycin sulfate. The supplements are
approved as of April 3, 1996, and
§520.1484(c)(3) (21 CFR 520.1484(c)(3))
is amended to reflect the approvals. The
basis for approval is discussed in the
freedom of information summary as
indicated below. Also, the firms
sponsored studies which provided data
to support revised tolerances for
residues of neomycin in the edible
tissues of cattle, swine, sheep, and
goats. Based on evaluation of the data as
provided in the General Principles for
Evaluating the Safety of Compounds
Used in Food-Producing Animals
Guidelines, tolerances of 1.2 parts per

million (ppm) in muscle, 3.6 ppm in
liver, and 7.2 ppm in kidney and fat,
and withdrawal times of 1 day for cattle,
2 days for sheep, and 3 days for swine
and goats, are established. The revised
withdrawal times are provided in
§520.1484(c)(3). The revised tolerances
for neomycin residues are established in
amended 21 CFR 556.430.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), these
approvals do not qualify for marketing
exclusivity because the applications do
not contain reports of new clinical or
field investigations (other than
bioequivalence or residue studies) or
new human food safety studies (other
than bioequivalence or residue studies)
essential to the approvals and
conducted or sponsored by the
applicants.

The agency has determined under 21
CFR 25.24(d)(1)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects

21 CFR Part 520
Animal drugs.
21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 520 and 556 are amended as
follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 520.1484 is amended in
paragraph (c)(3) by revising the last
sentence to read as follows:
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§520.1484 Neomycin sulfate soluble

powder.
* * * * *
(C) * * *
(3)* * * Discontinue treatment

prior to slaughter as follows: For
sponsor 059130—cattle and goats, 30
days; swine and sheep, 20 days; for
sponsors 000009, 000069, 050604—
cattle (not for use in veal calves), 1 day;
sheep, 2 days; swine and goats, 3 days.

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

3. The authority citation for 21 CFR
part 556 continues to read as follows:
Authority: Secs. 402, 512, 701 of the

Federal Food, Drug, and Cosmetic Act (21
U.S.C. 342, 360b, 371).

4, Section 556.430 is revised to read
as follows:

§556.430 Neomycin.

A tolerance of 7.2 parts per million
(ppm) is established for residues of
parent neomycin (marker residue) in
uncooked edible kidney (target tissue),
7.2 ppm in fat, 3.6 ppm in liver, 1.2
ppm in muscle of cattle, swine, sheep,
and goats. A tolerance of 0.15 ppm is
established for neomycin in milk.

Dated: May 31, 1996.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 96-15724 Filed 6—-19-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 17, 19, 70, 170, 194, 197,
and 250

[T.D. ATF-379; Re Notice Nos. 634, 649,
748, and 758]

RIN 1512-AA20

Taxpaid Distilled Spirits Used in
Manufacturing Products Unfit for
Beverage Use (73R-24P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: This final rule amends and
recodifies the regulations on taxpaid
distilled spirits used to manufacture
nonbeverage products. The regulations
formerly in 27 CFR part 197 (Drawback
on Distilled Spirits Used in
Manufacturing Nonbeverage Products)
are recodified as a new part, designated

27 CFR part 17. In conjunction with the
recodification, a number of changes to
the drawback regulations have been
made. Further, the regulations formerly
in 27 CFR part 170, subpart U
(Manufacture and Sale of Certain
Compounds, Preparations, and Products
Containing Alcohol) have been
distributed between 27 CFR part 19 and
the new part 17; and conforming
amendments have been made in 27 CFR
parts 70, 194, and 250. Significant
changes from prior regulations are
discussed below under SUPPLEMENTARY
INFORMATION.

EFFECTIVE DATE: This Treasury decision
is effective on August 19, 1996.

FOR FURTHER INFORMATION CONTACT:
Steve Simon, Wine, Beer, and Spirits
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms, 650
Massachusetts Avenue NW,
Washington, DC 20226; (202) 927-8210.

SUPPLEMENTARY INFORMATION:

Notices of Proposed Rulemaking

On July 29, 1987, ATF published
Notice No. 634 in the Federal Register
(52 FR 28286). That notice proposed the
recodification of regulations concerning
nonbeverage drawback, including
changes from the former regulations (27
CFR part 197). Public comment was
requested concerning the proposed
changes. A 90-day comment period was
provided, which ended on October 27,
1987. In response to Notice No. 634,
ATF received four written public
comments. In addition, some review
comments were received from ATF
personnel after the publication of Notice
No. 634.

On December 8, 1987, ATF solicited
additional public comments regarding
the nonbeverage drawback regulations.
On that date, ATF published Notice No.
649 (52 FR 46628), which requested
comments specifically relating to
drawback on nonbeverage products
brought into the U.S. from Puerto Rico
or the Virgin Islands. In conjunction, the
comment period for Notice No. 634 was
extended until January 8, 1988. No
additional comments concerning Notice
No. 634 were received pursuant to that
extension.

On August 31, 1992, ATF decided to
republish the proposed recodification
and amendment of 27 CFR part 197.
Notice No. 748 was published in the
Federal Register (57 FR 39536). Because
more than 4 years had elapsed since the
end of the previous comment periods,
the proposed regulations were
republished in their entirety, with some
additional changes, so that anyone else
who wished to comment on them would
have an opportunity to do so.

Notice No. 748 prescribed a 30-day
comment period, which was scheduled
to end on September 30, 1992. On
September 14, 1992, ATF was asked to
extend this comment period for an
additional 90 days. ATF partially
granted this request. On October 1,
1992, Notice No. 758 (57 FR 45357)
extended the comment period for Notice
No. 748 by an additional 30 days, until
October 30, 1992. The full 90-day
extension (as requested) was not
granted, because most of the same
regulatory issues had been previously
aired for public comment during a
sufficient length of time. Subsequent to
the official ending of the comment
period, comments that were received
while it was still practicable to consider
them were given consideration.

In response to Notices No. 748 and
758, comments were received by letter,
telephone, and personal visit from a
total of twelve persons representing
eleven entities (nine industry members
and two industry groups). These
comments are discussed carefully
below, following the discussion of
comments submitted previously under
Notice No. 634.

Public Comments on Notice No. 634

Comments relating to Notice No. 634
were received from four correspondents:

1. One commenter proposed that
§17.183 be liberalized to allow
manufacturers to sell or transport
byproducts from which alcohol may be
recovered, without removing the alcohol
or adding an appropriate substance to
prevent the recovery of residual alcohol.
The commenter was concerned
particularly about economic loss from
an inability to process *‘spent” vanilla
beans for food use applications.

ATF did not adopt this comment,
because potable alcohol recovered from
a nonbeverage manufacturer’s
byproduct would have been previously
subject to drawback; thus less than 10%
of the tax would remain paid. The
possible recovery of such potable
alcohol by unknown persons would
present an unacceptable jeopardy to the
revenue. Subject to formula approval
and/or approval of an alternative
procedure under §17.3, ATF could
allow byproducts containing
recoverable alcohol to be subjected to
additional processing, on the
manufacturer’s premises, for food use
applications.

The basis for §17.183 in this final rule
is ATF Ruling 81-8, 1981-4 QB 24. That
ruling provided a liberalized procedure
for the disposition of spent vanilla
beans, whereby they could be treated
with any substance that the
manufacturer deemed adequate to make
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recovery of potable alcohol impractical.
This procedure has been broadened in
§17.183 to apply to the disposition of
any byproduct from which alcohol can
be recovered. However, under the
broadened rule, prior approval from
ATF must be obtained for treatment
with substances not previously
authorized.

In §17.183(c), certain substances are
authorized for treatment of spent vanilla
beans. No further authorization is
needed for the use of these substances,
when disposing of spent vanilla beans.
Approval is required if other substances
will be added to such beans, or if other
byproducts from which alcohol can be
recovered will be disposed of.
Manufacturers who have already
received approval for other methods of
disposal, not mentioned in §17.183,
may continue to operate under such
approval.

2. Another commenter expressed
support for some of the proposals of
Notice No. 634, but he had reservations
about several others. He requested that
ATF review the nonbeverage industry’s
“historical compliance track record”
before imposing new recordkeeping
requirements concerning usage of
finished products (§ 17.166); he
questioned the revised definition of
“distilled spirits” in §17.11 as being
different from the definition of the same
term in 27 CFR part 5; and he sought a
“transition period” for the
implementation of new language in
§17.161 (dealing with general
requirements for records).

ATF reviewed the compliance record
of the nonbeverage manufacturing
industry and determined that the new
records in §17.166(b), concerning usage
of nonbeverage products, are needed to
verify that such products were
manufactured in the amount claimed.
The new records close a gap in the
recordkeeping system of the former part
197. (However, see the further
discussion of this issue below, in
conjunction with a comment submitted
pursuant to Notice No. 748.)

The revised definition of “distilled
spirits’” was also kept unchanged,
because the revised definition is
consistent with the definition of
“distilled spirits” in the Internal
Revenue Code (26 U.S.C. 5002(a)(8)).
The nonbeverage drawback regulations
are issued under the Internal Revenue
Code, while 27 CFR part5is a
regulation under the Federal Alcohol
Administration Act. The revised
definition in part 17 differs from the
former definition in part 197 only by the
deletion of the words ““fully taxpaid or
tax determined at the distilled spirits
rate.” This change brings the definition

closer both to 26 U.S.C. 5002(a)(8) and
to the ordinary meaning of *‘distilled
spirits.” Whenever taxpaid distilled
spirits are specifically intended in part
17, the word *‘taxpaid” is stated. A new
definition of ““taxpaid” is provided in
§17.11.

Finally, ATF determined that there is
no need for a transition period for
implementation of new language in
§17.161, because the only substantive
change brought about by that new
language is liberalizing. That change
makes it clear that normal business
records, including invoices and cost
accounting records, are adequate for
regulatory purposes if they contain the
required information. (ATF anticipates
that ordinarily no records besides these
normal business records need be
maintained for purposes of compliance
with the regulations.) Other new
language in §17.161 does not impose a
substantive requirement, but simply
spells out the purposes of records.

3. A third commenter pointed out
what appeared to him to be
contradictions in the proposed
regulations. However, the apparent
contradictions were actually the result
of misunderstanding. In one instance,
the commenter confused the terms
“eligible for drawback’ and ‘“‘subject to
drawback.” In order to prevent further
confusion of this sort, definitions of
both of these terms were included in
Notice No. 748 and remain in this final
rule (see §17.11).

Another point of confusion concerned
the difference between spirits contained
in an intermediate product and spirits
consumed in the manufacture of such a
product. Spirits contained in an
intermediate product are eligible for
drawback, and become subject to
drawback when the intermediate
product is used in the manufacture of a
nonbeverage product. However, spirits
consumed in the manufacture of an
intermediate product (which are not
contained in that product when
completed) never become subject to
drawback. Drawback cannot be claimed
on such spirits (see §817.154 and
17.155). Nevertheless, under 8§17.127
and 17.185, a manufacturer may treat
the intermediate product as an
unfinished nonbeverage product; then
the consumed spirits may be included
in a drawback claim.

4. A fourth commenter took issue
with the standard used by ATF to
determine whether to grant drawback of
tax on spirits used in nonbeverage
products. He questioned the
requirement that products produced
with spirits must be “unfit for beverage
use.” The commenter asked that this be

changed to “‘sale and use for (non)
beverage purposes.”

This commenter’s requested change
was not adopted, because the standard
that must be met in order to receive
drawback is expressly stated in the law
(26 U.S.C. 5131(a)). Drawback may be
granted only for “‘distilled spirits on
which the tax has been determined,
(used) in the manufacture or production
of medicines, medicinal preparations,
food products, flavors, flavoring
extracts, or perfume, which are unfit for
beverage purposes’” (emphasis added).

Public Comments on Notice No. 748

The following paragraphs discuss the
suggested changes that were submitted
in response to Notice No. 748 (as
amended by Notice No. 758). The
comments are grouped topically, since
in some cases several commenters
proposed the same or similar
recommendations.

1. Section 17.136 states that “A
product is not a medicine, medicinal
preparation, food product, flavor,
flavoring extract, or perfume for
nonbeverage drawback if its formula
would violate a ban or restriction of the
U.S. Food and Drug Administration
(FDA\) pertaining to such products.”
This reflects a longstanding ATF policy.
See Rev. Rul. 58-350, 1958-2 CB 974;
see also various regional industry
memoranda in 1991 regarding FD&C
Red No. 3, and the following Industry
Circulars: 61-2, 62—-33, 654, 70-12, 72—
8, 72-28, 72-29, 73-6, and 76-17.

However, a group of commenters
pointed out that the wording of §17.136
could be interpreted to prevent
manufacturers from receiving drawback
on products intended for export to
countries with different food and drug
requirements. Further, certain products
for domestic use, such as tobacco flavors
and animal feed flavors, are not subject
to the same requirements as products
intended for internal human
consumption. Products may legally be
made for such uses even though banned
for human consumption.

ATF appreciates this comment. Since
the limitation of § 17.136 only applies to
products that violate FDA bans or
restrictions, it is not intended to prevent
drawback in the situations mentioned
by the commenters. In general, there
would be no FDA violations in those
situations. Therefore, language has been
added to §17.136 in this final rule to
clarify this point.

2. Another suggestion pertained to
§17.166(b). This new regulation
requires records of “‘other disposition”
of nonbeverage products—that is,
disposition other than by sale. Former
regulations in 27 CFR 197.130 only
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required disposition records for
products disposed of by sale; § 17.166(b)
closes this gap in the recordkeeping
system.

However, a change in §17.166(b)(1)
introduced by Notice No. 748, adding
some language which had not been
present in Notice No. 634, was a cause
of concern for several commenters. This
change added a proposed requirement
that would have applied whenever a
nonbeverage product is disposed of by
being used as an ingredient in other
products. The new language would have
required disposition records, in such
instances, to show the formula number
of every other product in which the first
product was used as an ingredient. The
commenters stated that a requirement to
show such formula numbers would be
onerous for many flavor companies who
frequently use their flavors as
ingredients in many other flavors.

The purpose of the proposed
requirement added by Notice No. 748
was to enable an ATF inspector to
follow the *“‘audit trail”’ to the next
product and compare its batch records,
showing usage of the first product, with
the first product’s records of
disposition. This inspection technique
had been facilitated under the former
regulations in part 197 by a requirement
that supporting data (submitted with
each claim) show, for each product
manufactured, the formula number of
each nonbeverage or intermediate
product used as an ingredient. That
requirement was eliminated from the
simplified supporting data proposed by
Notice No. 748 (and adopted by this
final rule), but its absence would have
been more than made up for by the
proposed additional language in
§17.166(b)(1).

After carefully considering this public
comment, ATF has decided that the
benefits of the proposed additional
requirement in § 17.166(b)(1) may not be
commensurate with the added burden to
industry. Therefore, in this final rule,
§17.166(b)(1) reads as it did in Notice
No. 634, without the formula-number
requirement added by Notice No. 748.
However, ATF reserves the right to
examine this issue further and possibly
to propose another rulemaking, if
experience shows that the formula-
number requirement, or something
similar, is needed for adequate
administration of the law.

3. Two commenters requested
permission to continue using the old
supporting data, as prescribed under
Rev. Proc. 64-32, 1964-2 CB 951, and
former regulations (27 CFR 197.110-
197.119). Even though the new
supporting data prescribed by this final
rule is much simpler, some companies

have computerized their system, and it
would actually be a hardship for them
to have to change.

Section 17.147 allows modifications
of the supporting data to be used
without prior permission, if the
modified form contains all of the
required information. For the most part,
the old supporting data contains all of
the information required under this
final rule. There are only a few new
elements, which include: A certification
that required physical inventories have
been taken, separate data for different
effective tax rates and for Puerto Rican
and U.S. Virgin Islands spirits and
imported rum, and certain explanatory
information sometimes required in Part
1V of the new form. Therefore, drawback
claimants may continue to use the old
supporting data as long as the new
elements are included.

4. Another comment stated an
objection to the requirement for
physical inventories (§ 17.167). The
commenter claimed that physical
inventories were not required under
part 197. However, that is not so.
Physical inventories were mentioned in
88§197.116-197.119, with the intent that
they should be taken every claim
period. Such inventories are necessary
from time to time to ensure the accuracy
of the book account. In line with the
principles of the Administration’s
“Reinventing Government” regulatory
initiative, ATF has determined that
claimants with bond coverage need not
be required to take a physical inventory
every month (as proposed in Notices
No. 634 and 748). Therefore, this final
rule provides for quarterly physical
inventories.

5. Some other suggested
improvements were related to the
proposed revision of the formula form
(previously numbered ATF F 1678, now
ATF F 5154.1). A draft version of this
form was published in the same issue of
the Federal Register as Notice No. 748
(see 57 FR 39564). First, the commenter
requested additional space for addresses
when a single form is filed for multiple
plants; but this is not necessary, since
adequate space is provided on the
reverse of the form. (The reverse was not
printed in the Federal Register, since it
is virtually a blank page.) If the reverse
is still not sufficient, a continuation on
plain paper is acceptable.

Also, the commenter suggested that
ATF F 5154.1 be redesigned for
computer-generated insertion of data.
However, he did not propose any
specific changes. If a claimant has a
specific proposal for a computer-
generated form, it could be approved as
an alternate procedure under §17.3. In
a separate project, ATF has developed a

computer program to facilitate the
preparation of nonbeverage product
formulas, which is available for use by
industry members. For more
information on this project, please
contact the ATF Laboratory or the
person listed above under FOR FURTHER
INFORMATION CONTACT.

6. Another suggestion proposed a
simplified procedure for alternation of
premises between a distilled spirits
plant and a nonbeverage product
manufacturing plant. This suggestion
cannot be considered at this time, since
it relates to other regulations that are not
the subject of this rulemaking. This
comment will be treated as a suggestion
for future amendment of 27 CFR part 19.

7. Another comment pointed out that
the last sentence of §17.137 (requiring
qualification as a distilled spirits plant)
should be limited to products that are
disapproved as ““fit for beverage use.”
This comment is well taken. Under
§19.58, as amended by this final rule,
exemption from qualification
requirements is provided to
manufacturers of various products that
are unfit for beverage use, which
nevertheless would not be approved for
drawback because they are not
medicines, medicinal preparations,
flavors, flavoring extracts, food
products, or perfume. Therefore, the
suggested change has been made.

8. Several comments addressed the
procedure for determining whether
products are fit or unfit for beverage use
(817.134). It was stated that the use of
an organoleptic examination (taste test)
performed by ATF is not sufficiently
objective and ‘“‘can result in a very
arbitrary tasting method with
unpredictable results.”

As an alternative to the method
currently used, one commenter
suggested the use of an independent
testing panel funded by industry. The
commenter opined that such a panel
might be more *‘objective’” and might
alleviate the problem of delays in
formula approvals caused by a backlog
of submissions at the ATF Laboratory.

Interestingly, this particular idea
(absent the funding proposal) had been
previously considered by ATF pursuant
to a suggestion submitted by two ATF
employees. At that time, ATF
determined that the panel would have
to be restricted to analysis of samples,
since most industry members would be
opposed to allowing an independent
laboratory to see their formulas.
Additionally, it was determined that
training and certification by ATF would
be necessary, thus minimizing any time
and cost savings to the Government.
These findings are still considered to be
valid.
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Furthermore, ATF disagrees that a
panel funded by industry would be any
more objective than the taxpayer-funded
ATF Laboratory. On the contrary,
industry funding would seem to
introduce a possibility for bias not
currently present. ATF has no interest to
be served by approving or disapproving
any particular formula. Our only
interest is to administer the law on an
impartial basis. An element of
subjectivity (but not bias) is
unavoidably present due to the legal
requirement that products be “unfit for
beverage use.” This cannot be
eliminated merely by shifting the
responsibility for decision-making to
another entity. Therefore, ATF has
decided not to adopt this suggestion.

Another commenter proposed a
different alternative. This one suggested
that ATF incorporate a ‘“‘standard
reference method” for organoleptic
examination based on a method
prescribed by the American Society for
Testing and Materials (ASTM). The
method recommended by the
commenter is as follows:

Samples: (1) Non-Beverage Test (NBT)
sample(s)—Formulate six or fewer samples
over a range of dilution levels of the NBT
component in 15% ethanol. (2) Non-Beverage
Reference (NBR) and Beverage Reference (BR)
samples—From the list of ingredients and
amounts in Table 1 (i.e. a table listing
ingredients and their quantities recognized
by ATF as usually sufficient to make
products unfit for beverage use), select and
formulate one sample for a NBR at 15%
ethanol. Reduce the amount of the respective
ingredient in the NBR sample to formulate a
BR sample that would be deemed potable.

Procedure: (1) Recruit a panel of at least 15
members previously screened as outlined
below.

(2) Each panelist is presented the NBR and
BR samples as examples of a nonpotable and
potable beverage, respectively.

(3) Each panelist is then presented in
random order each NBT sample for
comparison in acceptablility to the NBR and
BR sample.

(4) Each panelist responds to the question,
“Is this sample more like the NBR or BR
sample in acceptability?”’

(5) Count the number of panelists scoring
each NBT sample as more like the BR sample
in acceptability.

(6) Use the statistical tables for the duo-trio
difference test (from ASTM “Manual on
Sensory Testing Methods, STP 434”) to
conclude which NBT samples are potable.
Determine significance at the 95%
confidence level.

(7) Report the highest concentration of the
nonbeverage component that is significant as
an upper bound in concentration of the NBT
component for potability.

Panelist Screening: (1) Present both the
NBR and BR samples to a prospective

anelist.

(2) Ask the question, “Which sample is
more acceptable to you?”’

(3) Screen out any panelists which select
the NBR sample.

ATF has reviewed this proposed
method and finds it unacceptable for
several reasons. First, the method does
not test for the specific information
needed for drawback determinations
under 26 U.S.C. 5131. The proposal is,
in effect, a test for determining what
concentration of a single *“component”
is needed to render an ethanol solution
nonpotable. However, in making
drawback determinations, ATF is not
just interested in the contribution to
potability by a specific component;
rather, ATF is interested in the resulting
potability of a product, which may
contain many components. Further,
ATEF is not interested in quantitating the
level of concentration at which a
solution becomes nonpotable; rather,
ATF is just interested in determining,
yes or no, whether a particular final
product is fit for beverage use. In other
words, the proposed method provides
extraneous, unnecessary information
while simultaneously failing to provide
the particular information that ATF
needs.

Secondly, the proposed method does
not even provide a definitive
determination whether a particular
sample is beverage or nonbeverage. It
only provides a determination whether
the sample is “more like” the “beverage
reference” or the ‘““nonbeverage
reference.” If one of the two reference
samples is closer than the other to the
border separating beverage from
nonbeverage, the test sample may in fact
be “more like”” one of them even though
it is on the opposite side of that border.
For example, imagine that on a scale of
1-100, the separation between beverage
and nonbeverage occurs at 50. If the
beverage reference is at 40 and the
nonbeverage reference is at 75, a test
sample at 55 will taste “more like” the
beverage reference even though the
sample is in fact nonbeverage.

Thirdly, the composition of the
proposed panel would not be

appropriate. As the example just given
shows, it is important for the panel to
understand the real difference between
beverage and nonbeverage, not merely
whether a sample is “more like” one or
the other. This implies a panel with
expertise, not just a panel of random
individuals. Though not explicitly
stated, it is implied that the proposed
method would utilize randomly selected
individuals. By contrast, the panelists
used by ATF are all university-trained
chemists, who receive a minimum of 1
year of special training at the ATF
Laboratory before their vote is given full
weight in drawback approval
determinations. This ensures maximum
consistency and continuity over time in
application of the “‘unfit for beverage
use” standard.

Because ATF uses expert panelists, it
is not necessary to empanel a minimum
of 15. In most cases, a panel of two is
sufficient for a definitive determination.
If a sample is at all borderline,
additional panelists are recruited up to
a maximum of 12. At least %3 of them
must agree that the sample is unfit for
beverage use. By this method, the eight
chemists of the ATF Laboratory’s
Nonbeverage Section (aided when
necessary by the eight chemists of the
Beverage Alcohol Section) are able to
examine about 2,400 samples per year.
This is in addition to their other work,
which includes chemical analyses and
examination of thousands of formulas
submitted without samples.

Therefore, although ATF appreciates
the effort put into devising the proposed
new method, we have concluded that it
is in no way superior to the method
currently being used.

Accordingly, §17.134 is adopted by
this final rule without change from
Notice No. 748. ATF hopes that the
information in this section will be used
by manufacturers to identify and ““weed
out” products that are clearly fit for
beverage use.

9. Finally, a commenter requested that
ATF publish, in §17.137, a list of
ingredients and their quantities that are
recognized by the ATF Laboratory as
usually sufficient to make products
unfit for beverage use. The commenter
was referring to the following
Guidelines, which were distributed to
attendees at an ATF-sponsored industry
seminar:

Ingredient

Amount

Citric Acid .....cccoveeviinens

Salt oo,
Vanillin
Ethyl Vanillin

If ethanol less than 30%, acid = 0.1 x ethanol content (% v/v) + 0.5.
If ethanol greater than 30%, acid = 0.1 x ethanol content (% v/v).
3.2 grams salt per 100 ml at 45% ethanol (more for greater ethanol).
1 oz. per gallon at 30% ethanol.

0.4 oz. per gallon at 30% ethanol.
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Ingredient

Amount

Propylene Glycol ...........
Ethyl Acetate ................
Maltol
Essential Qils ................

5% at 90% ethanol.

Benzaldehyde

Equal amounts by volume of propylene glycol and ethanol.
2.0% by volume at 90% ethanol.

Most are unfit at a level of 3% in 90% ethanol. An exception is anise oil which needs 4.2%. Many 1% solutions of es-
sential oils are unfit.
1.2 oz. benzaldehyde or bitter almond oil per gallon at 90% ethanol.

ATF agrees that this information
should be widely distributed among
nonbeverage industry members;
however, the problem with publishing it
in the regulations is that it can only be
a guide, not applicable to all products.
If it were contained in regulations,
industry members would tend to
assume that if their products met the
guidelines, they would automatically be
approved for drawback. No such
guarantee can be provided. (For
example, products meeting the citric
acid guidelines may nonetheless be fit
for beverage use if they contain
sufficient sugar.) Therefore, ATF has
decided to publish this information as a
future Industry Circular, rather than as
an amendment to the regulations.

Other Changes From Former
Regulations

Other changes, proposed in Notice
No. 748, were not the subject of public
comment. Except as noted, they have
been adopted substantially as proposed.

1. Adoption of Rulings. The holdings
of certain Revenue Rulings and ATF
Rulings are reflected in the final
regulations, as follows: Rev. Rul. 55—
689, 1955-2 CB 729 (§17.187); Rev. Rul.
56-239, 1956-1 CB 715 (§17.135); Rev.
Rul. 56-314, 1956-2 CB 1023 (§17.137);
Rev. Rul. 56-335, 1956-2 CB 1024
(817.181); Rev Rul. 56-336, 1956-2 CB
1023 (§17.182); Rev. Rul. 56-367, 1956—
2 CB 1026 (§17.135(b)(2)); Rev. Rul. 56—
394, 1956-2 CB 1021 (§ 17.152(c)); Rev.
Rul. 56-395, 1956-2 CB 1025 (§17.186);
Rev. Rul. 58-350, 1958-2 CB 974
(817.136); Rev. Rul. 63-87, 1963-1 CB
384 (8817.11: new definition of ““food
products,” and 17.133(d)); Rev. Rul. 69—
138, 1969-1 CB 327 (8§17.126(b) and
17.152(a), (c), and (d)); ATF Rul. 73-1,
1973 ATF CB 85 (§17.133(b)); ATF Rul.
74-2,1974 ATF CB 27 (§17.76); ATF
Rul. 76-17, 1976 ATF CB 85 (88 17.151
and 17.152(b)); ATF Rul. 76-19, 1976
ATF CB 86 (88§17.169 and 17.185(b));
ATF Rul. 77-27, 1977 ATF CB 165
(817.122); and ATF Rul. 82-7, 1982-2
QB 46 (8 17.11: new definition of
“medicines”).

Rev. Rul. 57-369, 1957-2 CB 948, has
been adopted in the instructions to the
revised ATF Form 5154.1 (formerly
Form 1678). Rev. Rul. 58-317, 1958-1
CB 586, is not reflected in the

regulations; it is obsolete since iso-
alcoholic elixir has been removed from
the National Formulary. Rev. Rul. 58—
428, 1958-2 CB 975, is also not reflected
in the regulations, because the repeal of
26 U.S.C. 5082 has removed its
authority. The holding of ATF Rul. 81—
8, 19814 QB 24, has been modified in
§17.183 (see discussion above, under
“Public Comments on Notice No. 634").
Revenue Procedure 64-32, 1964-2 CB
951, has been replaced by the new
supporting data form (ATF Form
5154.2), per §17.147.

2. Form number changes. The
prescribed form entitled ‘““Formula and
Process for Nonbeverage Products’ has
been revised and renumbered from 1678
to 5154.1. This will not require
resubmission of any formulas
previously approved on Form 1678.
Similarly, the form number of the
“Bond for Drawback Under 26 U.S.C.
5131” is being changed from 1730 to
5154.3, but this will not require
resubmission of any bonds previously
approved.

3. Alternate methods or procedures. A
new section (8 17.3) has been added to
provide for the employment of alternate
methods or procedures, if approved by
the Director pursuant to a showing of
the conditions stated in the regulation.

4. Incorporation by reference. Former
§197.3 is not included in this final rule,
because consultation with the Office of
the Federal Register indicated that the
use of the National Formulary, United
States Pharmacopeia, and Homeopathic
Pharmacopoeia of the United States
does not amount to an incorporation by
reference. Although §17.132 makes a
“reference’ to these books, there is no
“incorporation’ of them into the
regulations. There is merely an
authorization, for manufacturers who so
choose, to utilize formulas from them as
approved formulas without the
necessity of submitting ATF Form
5154.1.

Incorporation by reference with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a)(1) is
intended to be a substitute for the
reprinting of material required to be
published in the Federal Register under
§552(a)(1)(A)—(E). However, the
authorization for manufacturers to make
use of the N.F., U.S.P., and H.P.U.S. on

a voluntary basis does not entail a
requirement for ATF to publish the
contents of those books in the Federal
Register. It is true that a manufacturer
who has chosen to adopt a formula from
the N.F., U.S.P., or H.P.U.S. may be
subject to a $1,000 fine if he
subsequently fails to follow it (§ 17.148).
However, the enforcement of this
requirement does not require
publication of that formula, any more
than similar enforcement of the
manufacturer’s own proprietary
formulas requires their publication. The
enforcement in each instance pertains to
the manufacturer’s choice of a formula,
rather than to the contents of the N.F.,
U.S.P., and H.P.U.S. per se.

5. Signature authority. Section 17.6,
generalized from certain provisions in
former 8§ 197.30 and 197.67(a), states
the rule as to when evidence of
signature authority is required.

6. Delegations of authority.
Authorities vested in the Director by
part 17 may be delegated, through
delegation orders, to subordinate
officials. This possibility is reflected in
the definition of “Director” in §17.11 by
addition of the words “‘or his or her
delegate.” ATF’s Alcohol and Tobacco
Laboratory is specified in §§17.121,
17.122,17.126, 17.131, 17.132, and
17.136 as the recipient of certain
documents, such as formulas.
Accordingly, a new definition of
“Alcohol and Tobacco Laboratory,”
giving its address, is provided in
§17.11.

7. New and modified definitions. For
clarity, some new definitions are added
in 8§17.11. Besides those mentioned
elsewhere in this preamble, there are
new definitions of “approved,” “CFR,”
“month,” *“person,” *‘proof gallon,”
“quarter,” “‘recovered spirits,”” and “‘this
chapter.” With respect to the definitions
of “month’ and “‘quarter,” claimants
desiring to use slightly different time
periods may apply under §17.3.
(Existing approvals remain in effect.)
The definitions of “director of the
service center,” “‘district director” (an
I.R.S. official), “‘total annual
withdrawals,” and “‘year” in former
§197.5 have been deleted as
unnecessary. The definitions of *‘used”
and ““time distilled spirits are used’ are
in regulations §817.151 and 17.152. The
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definition of ““nonbeverage products” in
§17.11 has been modified to reflect the
addition of perfume to the list of
products that may be approved for
drawback. (Pub. L. 103-465, Sec.
136(a).) Elsewhere in this final rule,
wherever the types of nonbeverage
products are listed, this addition of
perfume is reflected as well. ATF is in
the process of delegating authority
under its new organizational structure;
however, this process is not yet
complete; therefore, the definition of
“regional director (compliance)” and
the use of that term throughout this final
rule are retained.

8. Time for payment of special tax. A
sentence has been added in §17.24 to
clarify when a payment of special tax is
considered late. Under 26 U.S.C. 5131,
special tax is a prerequisite for
drawback eligibility. Therefore, no
penalty under 26 U.S.C. 5134(c) will be
imposed as long as special tax is paid
before completion of final action on the
claim.

9. Retention of special tax stamps.
Former regulations did not specify a
retention period for special tax stamps.
These final regulations (§ 17.55) make
the retention period the same as for
other required records and documents
(generally 3 years). The retention period
for the list of multiple business
locations, which was 2 years under
former § 197.28, has also been made the
same as for other documents (§ 17.31).

10. Reincorporation. A new §17.77
has been added, stating that when an
existing corporation or corporations are
reorganized into a new corporation, a
new special tax must be paid. This new
section is similar to regulations for
liquor dealers in §194.163. Although
§17.77 states the general rule, there may
be exceptions. For instance, ATF has
ruled that a reorganization under 26
U.S.C. 368(a)(1)(F), consisting of a mere
change in identity, form, or place of
organization of one corporation,
however effected, does not require a
new special tax. If there is a question as
to whether a new special tax is required,
the ATF Tax Processing Center, (513)
684—6580, should be consulted.

11. Amount of bond for monthly
claims. The wording of former § 197.107
allowed for the possibility that the
amount (or “penal sum’’) of a bond
might be reduced due to frequent on-site
inspections. This concept has become
obsolete, since today no claimant is
regularly inspected as frequently as
quarterly. Therefore, under these final
regulations (8 17.102), bonds for
monthly claims must cover the total
drawback claimed during any quarter. It
is not anticipated that this change will

affect the required bond coverage of any
current monthly claimant.

12. Time for filing formulas. Language
in former §197.95, respecting time for
filing formulas, has been revised in
§17.121(b) to express more clearly the
statutory requirement of 26 U.S.C.
5131-5134. Both formula and claim
must be filed within *‘6 months next
succeeding the quarter in which the
distilled spirits covered by the claim
were used” (26 U.S.C. 5134(b)).
However, if there is any doubt about a
product’s eligibility for drawback, it is
preferable that the formula be filed and
approved before commencement of
manufacture.

13. Formulas for use at multiple
plants. The revised formula form (ATF
F 5154.1) permits a manufacturer to file
a single formula for use at more than
one plant, if the plants at which the
formula will be used are listed on the
form. This change is reflected in
§17.121(c).

14. Adoption of predecessor’s
formulas. Former §197.99 allowed the
adoption of a predecessor’s formulas
(for continued use at the same plant,
when its ownership changes) by filing a
notice listing the formulas’ serial
numbers, names, and dates of approval.
This final rule (§ 17.125(a)) only
requires the notice of adoption to list
the names and serial numbers. The
notice must be filed with the regional
director (compliance). Further, since
copies of the articles of incorporation or
other documents are necessary to prove
the change of ownership, a sentence has
been added to include this general
requirement.

15. Adoption of manufacturer’s own
formulas from another plant. Adoption
of a company’s own formulas for use at
another of its plants, including adoption
by a parent company of formulas of its
wholly owned subsidiary, and vice
versa, is a new option provided by this
final rule. (See §17.125(b).) Previous
regulations did not provide for this. The
procedure for this type of adoption is to
submit a letterhead notice to the ATF
Laboratory, accompanied by two
photocopies of the formula to be
adopted and some evidence of the
relationship between the plants. After
verifying the formulas, the ATF
Laboratory will forward the notice to the
regional director (compliance). The
adopting plant is also required to
reference the notice in its first claim
relating to the adopted formula(s).

16. Formulas for intermediate
products. ATF needs to know all
ingredients that will enter into the
finished nonbeverage product.
Therefore, these final regulations
(817.126) require the submission of

formulas on ATF Form 5154.1 (formerly
1678) for intermediate products, unless
the formula for an intermediate product
is written as part of the approved
formula for the nonbeverage product(s)
in which the intermediate product will
be used. (If the formula for the
intermediate product is written as part
of the nonbeverage product’s formula,
the intermediate product is treated as an
unfinished nonbeverage product; see
discussion below.)

17. Self-manufactured ingredients
optionally treated either as intermediate
products or as unfinished nonbeverage
products. Spirits consumed in the
manufacture of intermediate products
are not subject to drawback, both under
former regulations (§ 197.119) and this
final rule (8§ 17.155). If spirits are
recovered in the manufacture of
intermediate products, drawback may
be claimed, but only if and when the
spirits are subsequently reused in the
manufacture of a nonbeverage product
(8197.118 in former regulations and
§17.153(a) in this final rule). These
restrictions are necessary for protection
of the revenue, because when spirits are
consumed or recovered in the
manufacture of an intermediate product,
it could be difficult or impossible to
correlate the quantity of such spirits
with the production of a batch of
finished nonbeverage product in which
the intermediate was used.

However, in some instances, the
manufacture of an intermediate product
requires consumption of significant
quantities of spirits that are not
ultimately contained in that
intermediate product. The inability to
claim drawback on such spirits would
be a hardship. Therefore, manufacturers
have been permitted to resubmit their
formulas to show production of the
intermediate product as an integral part
of the formula for the related
nonbeverage product. If this is done, the
former intermediate product is regarded
instead as an unfinished nonbeverage
product; consequently, spirits
necessarily consumed (or recovered) in
its manufacture are regarded as
consumed (or recovered) in the
manufacture of a nonbeverage product
and are subject to drawback. This
procedure protects the Federal revenue,
because each batch of unfinished
nonbeverage product is restricted to use
in a specific batch of a predetermined
finished product and must be so used
within the time period specified in the
approved nonbeverage product’s
formula.

Although this procedure was
available under former regulations,
many manufacturers were not aware of
it, because it was not described in the
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regulations. In order to inform
manufacturers of this procedure, it is
described in §817.127 and 17.185 of
these final regulations. Manufacturers
are given the option to designate their
self-manufactured alcoholic ingredients
as either intermediate products or
unfinished nonbeverage products. There
are advantages and disadvantages that
go with each choice.

The advantage of designating an
ingredient as an unfinished nonbeverage
product is that spirits recovered or
consumed in the manufacture of the
ingredient are subject to drawback in
the same way as other spirits recovered
or consumed in the manufacture of
nonbeverage products. The
disadvantages of this designation are: (1)
Each batch of the ingredient must be
used within a limited time in a single
batch of a predetermined nonbeverage
product. (2) The ingredient cannot be
transferred to another plant under
§17.185(b). (This restriction is due to
the necessity of a single, unified batch
record, which must be maintained at the
place of production.)

Conversely, the advantages of
designating an ingredient as an
intermediate product are: (1) Several
batches may be accumulated, stored
indefinitely, and used in the
manufacture of any nonbeverage
product whose formula calls for their
use. Less (or more) than a full batch of
such a product may be used to produce
a batch of a finished nonbeverage
product. (2) Ingredients designated as
intermediate products may be
transferred to another branch or plant of
the same manufacturer under §§17.169
and 17.185. (3) For manufacturers who
already have intermediate product
formulas on file, another advantage of
the “intermediate product” designation
is that no new formula or procedural
changes would be required. But the
disadvantage of that designation is that
spirits consumed or recovered in
production of the intermediate product
may not be claimed for drawback.

18. Subpart U of 27 CFR part 170.
Subpart U of 27 CFR part 170, which
provided exemptions from special tax
and qualification requirements for
manufacturers and sellers of certain
products that are unfit for beverage use,
is being revoked, but the material from
that subpart has not been entirely
eliminated. Material related exclusively
to drawback manufacturers has been
incorporated in the new part 17. Some
material has been eliminated, either as
unnecessary or as covered by other
regulations. The remaining material has
been relocated into subpart D of part 19
(see new 819.58; this section is grouped
under a new centerheading, “Activities

Not Subject to this Part,” along with
former § 19.69, which is redesignated as
§19.57). Conforming amendments have
also been made in 27 CFR parts 70 and
194. Former §170.613(a)(6) (‘‘Salted
wines’”) was previously incorporated
into 27 CFR 24.215 by T.D. ATF-299 (55
FR 24974). Sections in part 17
containing language from former
subpart U of part 170 are: 8§17.132,
17.133, and 17.168.

19. Submission of quantitative
formulas. This change strengthens
requirements respecting submission of
formulas for nonbeverage drawback
products. Regulations allow formulas
prescribed by the United States
Pharmacopeia (U.S.P.), the National
Formulary (N.F.), and the Homeopathic
Pharmacopoeia of the United States
(H.P.U.S.) to be used without the prior
filing and approval of quantitative
formulas. This procedure has been
allowed because of the descriptive
nature of these formulas and their
consistency over the years. At present,
however, the N.F. and U.S.P. are
deleting their requirements for specific
quantities of ingredients in some of their
formulas, except for the active
ingredients. Such non-descriptive
formulas are not adequate for regulatory
purposes, since alcohol is usually a
vehicle rather than an active ingredient
and is therefore not stated as a specific
quantity within such formulas.
Drawback of tax under 26 U.S.C. 5134
is claimed and allowed on exact
amounts of alcohol used in the
manufacture of nonbeverage products
according to the quantity specified in
the approved formula.

Therefore, §17.132 in this final rule is
worded so that ATF may require
submission of quantitative formulas on
ATF Form 5154.1 (formerly 1678),
Formula and Process for Nonbeverage
Products, for preparations which appear
inthe N.F., U.S.P., or H.P.U.S.
whenever it is determined that such
submission is necessary to maintain
control over alcohol used and to insure
that the products meet the statutory
requirements for drawback eligibility. It
is expected that the list of preparations
for which approval of quantitative
formulas will be required under this
regulation will be published as an ATF
ruling in the ATF Bulletin.

20. Drawback status of U.S.P., N.F.,
and H.P.U.S. preparations. Preparations
listed in the U.S.P., N.F., and H.P.U.S.
are generally exempt from the
requirement to file quantitative formulas
(former §197.96; §17.132 in this final
rule), but this exemption does not
necessarily entail approval for
drawback. The statutory standard of
“unfit for beverage purposes” remains

and must be enforced (26 U.S.C.
5131(a)).

Former regulations in part 197 were
silent concerning the drawback status of
U.S.P., N.F., and H.P.U.S. products.
However, this issue should be
addressed, so that manufacturers may
properly plan. Therefore, §17.132 in
this final rule states that formulas listed
in the U.S.P., N.F. and H.P.U.S. are
approved for drawback except as
otherwise provided by regulation or
ATF ruling. Alcohol, U.S.P. (including
dehydrated alcohol and dehydrated
alcohol injection), alcohol and dextrose
injection, U.S.P., and tincture of ginger,
H.P.U.S., are specifically declared in
this regulation to be fit for beverage use.

Similarly, H.P.U.S. preparations made
at dilutions higher than “4X” (i.e. one
part in 10,000) are presumed to be fit for
beverage use. Manufacturers of such
products may contest this presumption
by submitting appropriate evidence that
a specific product is unfit for beverage
use. The reason for the initial
presumption is that the ATF Laboratory
has determined that even for H.P.U.S.
products containing certain poisonous
materials, dilutions of greater than “4X”
are fit for beverage use. ATF neither
confirms nor disputes the medicinal
value of such products, but the dilution
one part of active ingredients in 10,000
parts or more of alcohol and water has
been found to result in a product that
would be suitable for consumption as a
beverage. Therefore, it has been ATF’s
position to deny drawback for H.P.U.S.
products diluted to greater than “4X.”
These final regulations reflect this
position in § 17.132(b).

21. Liquor-filled candies. Paragraph
(c) of §17.133 states ATF’s longstanding
policy that candies with alcoholic
fillings may be regarded as nonbeverage
products only if the fillings meet the
requirements for alcoholic sauces, as
stated in §17.133(a). Since some States
may prohibit or restrict the manufacture
or sale of liquor-filled candies, a
sentence in the introductory text of
§17.133 cautions applicants that
formula approval does not authorize
violation of State law.

22. Use or sale of products for
beverage purposes. The last sentence of
§17.134 (adapted from former
8§170.615 and 170.618) makes it clear
that drawback approval may be revoked
if a product is found being used or sold
for beverage purposes.

23. Manufacturers who are also users
of denatured alcohol. Since no tax is
paid on denatured spirits, it would be
conducive to fraud on the revenue for a
single manufacturer to produce the
same product out of both specially
denatured alcohol and taxpaid alcohol
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on which drawback may be claimed.
Section 17.135(a) prohibits this practice.

24. Claims for credit by manufacturers
of nonbeverage products. Drawback
manufacturers who also operate a
distilled spirits plant may find it more
convenient to claim nonbeverage
drawback in the form of a credit to offset
distilled spirits taxes owed by the
distilled spirits plant. Therefore,
§17.142(b) permits such a procedure.

25. Changes in supporting data
requirements. Under the regulations
published in this document, the
supporting data required to accompany
claims has been simplified. The new
supporting data is described by ATF
Form 5154.2, which is authorized by
these regulations. Use of this
Government form is not mandatory;
§17.147 permits the use of any
alternative format that clearly shows all
the required information.

The new supporting data has
eliminated material that is not necessary
to the processing of drawback claims.
Former Part Il (“‘Distilled Spirits
Received”) is gone. So is former Part V
(““Intermediate Products Account”)
except for the totals in column (i),
which are incorporated into the
Distilled Spirits Account. Part Il has
been shortened from 16 columns to 8,
and is redesignated as ‘‘Production of
Nonbeverage Products.” Most of the
simplification in Part Il results from
elimination of detailed information on
use of specific finished products. Use of
eligible spirits will be reported in three
columns (“Kind,” “Drawback Rate,”
and “Amount’’), and use of ineligible
spirits will not be reported, except for
recovered spirits.

Information no longer reported in the
supporting data must still be recorded
in the manufacturer’s records, as
prescribed in subpart H of part 17. The
regional director (compliance) is
authorized, under §817.147(a) and
17.123, to require additional supporting
data if necessary in a particular case.

Some new information has been
added to the supporting data.
Information about the place of origin of
Puerto Rican and Virgin Islands spirits
and other imported rum is required,
because ATF needs this information in
order to implement the Caribbean Basin
Economic Recovery Act (Pub. L. 98-67,
Title I1). Separate reporting is required
for spirits taxpaid at different effective
tax rates through application of the wine
and flavor tax credit of 26 U.S.C. 5010,
because such spirits are subject to
drawback at different rates. (The
drawback rate is $1.00 less than the rate
at which distilled spirits tax was paid,
as provided in 26 U.S.C. 5134.)

26. Public Law 98-369. This
document reflects certain changes made
by Public Law 98-369 (Deficit
Reduction Act of 1984). Those changes
are: (1) Addition of 26 U.S.C. 5206(d),
relating to obliteration of marks, and (2)
imposition of a $1,000 penalty for
nonfraudulent violations of drawback
law and regulations, unless the
manufacturer establishes reasonable
cause for a violation. Sections affected
are: 88§17.148 and 17.184.

With respect to the $1,000 penalty,
the statute requires that the penalty be
imposed ‘““for each failure to comply”
with law or regulations. This means that
a separate penalty can be imposed for
each product listed on a claim. For
example, if several products were not
manufactured according to formula, but
were still unfit for beverage use, a
$1,000 penalty could be imposed for
each nonconforming product. If the
amount claimed on any such product is
less than $1,000, the penalty is limited
to the amount claimed.

Recordkeeping violations can also
result in imposition of a penalty for
each separate product. However, if the
violations are so serious that they
prevent the manufacturer from
establishing either the unfitness of a
product for beverage use or the quantity
of the product that was made, then the
penalty provision would not apply.
Each claim must be considered on its
own merits, and the burden of proving
entitlement to drawback is always on
the manufacturer. If this burden is not
met with respect to any product, the
claim for drawback relating to that
product would be denied.

The preceding comments also apply
to products manufactured without
submission of a formula. If the
manufacturer can sustain the burden of
proof, the claim would be approved
subject to the penalty. However, without
a formula, it is unlikely that this burden
could be sustained other than by
examination of batch records. ATF is
not obliged to send an inspector to
examine batch records when a
manufacturer refuses to comply with the
requirement to submit a formula.

With respect to timely filing, a late-
filed claim or formula counts as just one
“failure to comply.” So if the only
noncompliance is lateness in filing a
claim, the maximum penalty would be
$1,000. Late-filed formulas result in a
separate penalty for each late formula.
Special tax paid subsequent to final
action on a claim also results in a $1,000
penalty. It should be noted that in no
case will a claim be paid more than 6
years after the quarter in which the
products were manufactured, due to the
statute of limitations of 28 U.S.C. 2401.

Finally, the penalty provision does
not apply in a case of fraud. Fraud is
considered to be a deliberate violation
with intent to deceive. If there is fraud,
the entire claim will be denied, and the
manufacturer may be subject to other
civil and criminal penalties as well.

27. Changes in recordkeeping
requirements. Items deleted from the
supporting data have been incorporated
into the records required by subpart H
of part 17 to be maintained at each
nonbeverage premises. Certain formerly
required records that are duplicative of
the information provided by the
supporting data have been deleted from
subpart H. The holding of Industry
Circular 79-5 with respect to records of
raw materials and finished products has
been clarified and incorporated in the
regulations (see §817.164 and 17.165).
An amendment to §19.780, specifying
that the record required by that section
must show the contents of each
container, will facilitate the use of that
record by nonbeverage manufacturers in
complying with 8 17.162 in instances
where a shipment consists of non-
uniform containers.

28. Gains in spirits received or on
hand. This final rule requires gains in
spirits received, as disclosed by the
receiving gauge, and gains in spirits on
hand, as disclosed by physical
inventory, to be deducted from the
claim covering the period in which the
gain occurs. Deduction is appropriate in
these circumstances, since a gain
indicates either receipt of ineligible
(untaxpaid) spirits or an excessive claim
in a previous period. Regulations stating
this requirement are in §§17.147(d),
17.162(d), and 17.167(a).

With respect to spirits received,
§17.162(d) sometimes allows a gain to
be avoided by recording the shipping
plant’s taxpayment gauge as the
guantity received. For spirits received in
a tank car or tank truck, this is only
allowed when the drawback
manufacturer’s receiving gauge is within
0.2% of the taxpayment gauge. (This
duplicates §197.130a(a) in former
regulations.) If the taxpayment gauge
was inaccurate within the 0.2%
limitation, the discrepancy will tend to
resolve itself as a gain or loss on the
drawback manufacturer’s next physical
inventory.

If the gauge of spirits received in a
tank car or tank truck differs from the
taxpayment gauge by more than 0.2%,
the receiving gauge must be recorded in
the manufacturer’s records as the
quantity received. This rule is based on
the assumption that if the discrepancy
is that great, the receiving gauge is more
likely to be accurate. Under §17.162(d),
any gain disclosed in such
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circumstances must be immediately
recorded as such and deducted from the
manufacturer’s next claim.

29. Evidence of taxpayment. A new
provision in §17.163 requires
manufacturers to obtain commercial
invoices or other documentation when
spirits are purchased from wholesale
and retail liquor dealers. This new
requirement will help provide evidence
of taxpayment of the spirits.

In addition, § 17.163 requires all
manufacturers to obtain evidence of the
effective tax rate paid on spirits other
than alcohol, grain spirits, neutral
spirits, distilled gin, and straight
whisky. Spirits other than those kinds
may contain wine and/or flavoring
material that brings the effective tax rate
below the normal distilled spirits rate
($13.50 per proof gallon). The effective
tax rate is significant for nonbeverage
drawback, because the drawback rate is
$1 less than the rate at which tax was
paid or determined (26 U.S.C. 5134(a)).

For shipments received from a
distilled spirits plant, an effective tax
rate below $13.50 per proof gallon must
be noted on the record of shipment
required by §19.780 to be forwarded to
the nonbeverage manufacturer. For
spirits purchased from wholesale or
retail liquor dealers, the drawback
claimant must obtain the evidence of
effective tax rate from the bottler,
producer, or importer. If the required
evidence is not obtained, drawback will
only be allowed based on the lowest
effective tax rate possible for the kind of
distilled spirits product used.

30. Production (batch) records. Under
§17.164, the production records for
nonbeverage and intermediate products
generally must be kept by batch. To
enable an ATF officer to compare the
ingredients used in each batch with the
ingredients listed in the product’s
formula, the records must refer to
ingredients by the same names as are
used for them in the product’s formula.
Synonymous names may additionally be
shown. Alcohol usage may be shown by
weight or by volume, and the proof of
the spirits must also be shown.

The alcohol content of nonbeverage
products must be tested “‘at
representative intervals.” This
requirement is a variable, because the
appropriate interval will vary to a great
degree depending on the type of product
and the frequency with which it is
manufactured. The purpose of testing
alcohol content is to verify the accuracy
of the formula and to monitor
compliance with it. If a manufacturer
feels unsure of how frequently alcohol
content should be tested to accomplish
this purpose for a particular product,
advice may be requested from ATF.

Whenever the manufacturer does make
a test, the results must be recorded in
the production records.

31. Specifications for physical
inventories. These final regulations
(817.167) specify that the “on hand”
figures in the supporting data must be
verified by physical inventories “‘as of
the end of each quarter in which
nonbeverage products were
manufactured for purposes of
drawback.” The words “‘as of”’ indicate
that the inventory need not be taken
exactly at the end of the quarter; but if
it is taken at a slightly different time, the
data must be worked backward or
forward to the end of the quarterly
period. The regulations also authorize
the regional director (compliance) to
require physical inventories of
nonbeverage products and raw
ingredients whenever such inventories
are deemed necessary to ensure
compliance with regulations.

32. Recovered alcohol. Recordkeeping
requirements for recovered alcohol,
formerly in §170.617(c), are
incorporated in new §17.168. The
regulations as proposed in Notice No.
748 did not provide for destruction of
recovered alcohol, although permission
for such destruction could be granted
under §17.3, subject to such
recordkeeping and other conditions as
the approving official might have
deemed appropriate. Since the need for
destruction of recovered alcohol is an
eventuality that can be expected to
occur from time to time, this final rule
provides a standard procedure to
replace the need for an application
under 817.3. Section 17.168 provides
standard recordkeeping requirements
and §17.183 requires a notification,
which will give ATF the option of
witnessing the destruction.

33. Records retention. Section 17.170
(corresponding to former §197.133)
extends the records retention period
from 2 years to 3 years, for consistency
with other ATF regulations. This change
will ensure the availability of records to
support any action that may be taken
within the period of the statute of
limitations prescribed by 26 U.S.C.
6531. This section of law prescribes a 3-
year statute of limitations for most
offenses; but for certain offenses
involving fraud or willful violation, the
statute of limitations is 6 years.
Therefore, as in other ATF regulations,
§17.170 contains a provision that
permits the regional director
(compliance) to require a longer records
retention period, not to exceed an
additional 3 years.

34. Inspection of records. In addition
to the records specifically required by
regulations, ATF officers are authorized

under 26 U.S.C. 5133 (as delegates of
the Secretary of the Treasury) to inspect
any records ‘“‘bearing upon the matters
required to be alleged” in drawback
claims. This authority is reiterated in
§17.171.

In carrying out this authority, ATF
will continue to protect proprietary
information. For example, the
production records in §17.164 do not
require greater detail as to ingredients
than is shown on a product’s formula.

If some secret ingredients of a product
are referred to in general terms, such as
“‘essential oils,” on the formula, then
the required production record for that
product would only need to show the
quantity of “essential oils’ used in the
production of each batch. The
production record would not have to
specify the secret ingredients. If unusual
circumstances should require an ATF
officer to examine other records, such as
master formulas that do specify the
secret ingredients, §17.171 does not
provide authority for copies of such
formulas to be made without the
consent of the proprietor. (However,
such copies could be required by the
Director or a regional director
(compliance) under § 17.123.)

The law, in 18 U.S.C. 1905 and 26
U.S.C. 7213, imposes criminal penalties
on any ATF officer who makes
unauthorized disclosure of confidential
business information obtained in the
course of his or her employment.
Further restrictions on disclosure are
found in 26 U.S.C. 6103, which
generally prohibits unauthorized
disclosure of returns and return
information. “Returns” and “‘return
information” in that section include
drawback claims and the records and
reports which support them.

35. Discontinuance of business. A
requirement has been added, in
§17.187, for notification to ATF when a
manufacturer permanently discontinues
business. This will enable ATF to
manage its files, and it is reasonable in
view of the conditional exemption from
basic permit and special (occupational)
tax requirements for the sale of alcohol
remaining on hand.

36. Nonbeverage products from Puerto
Rico and the Virgin Islands.
Amendments to 27 CFR 250.173 and
250.309 allow use of the new supporting
data form (ATF F 5154.2) and specify
that claims and bonds shall be filed
with the Chief, Puerto Rico Operations,
for nonbeverage products brought into
the U.S. from Puerto Rico and the Virgin
Islands. Although Notice No. 748 only
proposed to amend the place for filing
drawback claims, the place for filing
bonds should be amended as well, since
bonds and claims are filed at the same
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place. Other changes in part 250 are

miscellaneous technical and conforming

changes.

Distribution Table for Part 197

Distribution Table for Part 197—

Distribution Table for Part 197—

Former section New section
Subpart A
8197.1 .o §17.1.
8197.2 .o, §17.2.
8197.3 .o Deleted.
Subpart B
§197.5: (generally) .... §17.11.
“Director of the Serv-  Deleted.
ice Center”.
“District Director” ...... Deleted.
“Time distilled spirits ~ §17.152(a).
used”.
“Total annual with- Deleted.
drawals”.
“Used” ..oooveeiiieiies §17.151.
“Year” .. Deleted.
Subpart C
8197.25 .o §17.21 & §17.22.
§197.25a . §17.22.
§197.26 ... . §17.23.
8§197.27 oo §17.24.
8§197.28 ..o §17.31.
§197.29 .......... §17.32.
§197.29a(a) ... . §17.41.
§197.29a(b) ....ccveee. §17.42.
§197.29a(C) ..ovvvruvnnne §17.43.
§197.30 (except last  §17.33.
sentence).
§197.30 (last sen- Covered by §17.6.
tence).
8§197.31 oo §17.34.
Subpart D
§197.40 ..coovvrinn §17.51.
§197.40a . §17.52.
§197.41 ... §17.54.
§197.42 ... §17.53.
§197.43 ... §17.61.
§197.46 ... §17.62.
§197.47 ... §17.63.
§197.47a . §17.55.
§197.48 ... §17.71.
§197.49 ... 8§17.72.
§197.50 ... §17.73.
§197.51 ... §17.74.
§197.52 ... §17.81.
§197.53 ... §17.82.
§197.54 ... §17.83.
§197.57 ... §17.91.
§197.58 ... §17.92.
§197.59 .... . §17.93.
Subpart E
8197.65 ..ccvvvreiee §17.101 (up to last
sentence).
§197.66 §17.103.
§197.67 ... §8§17.105, 17.6.
§197.68 ... §17.104.
§197.69 ... §17.106.
§197.70 §17.144 (2nd sen-
tence).
§197.71 §17.101 (last sen-
tence).
§197.72 §17.107.
§197.73 ... §17.108.
§197.75 ... §17.111.
§197.76 §17.112.

Continued Continued
Former section New section Former section New section
§197.77 (except last  §17.113. Subpart H
sentence). §197.130 (introduc-  §17.161 (first sen-
§197.77 (last sen- Covered by §17.108 tion). tence).
tence). (last sentence). §197.130(a)—(d) ........ Covered by
8§197.79 oo Covered by §17.111. §17.162(a)~(c).
§197.80 oo, §17.114. §197.130(e)—~(Q) ........ §17.164(b).
Subpart ¢ 31971308(8) . 817 162(0
.130a(a) oo . .
§197.95 (sentences §17.121. §197.130a(b) ..o §17.164(d).
1-2, 6, 8-9). §197.130D oo §17.163 (a) & (C).
8§197.95 (sentences 3 §17.131. §197.131 oo §17.166(c).
& 4). §197.132 (except last  §17.161 (from 2nd
§197.95 (Sth sen- §17.137. clause). sentence to end).
tence). §197.132 (last Covered by §17.171.
§197.95 (7th sen- §17.122. clause).
tence). §197.133 (except last §17.170.
§197.95 (last sen- Deleted. sentence).
tence). §197.133 (last sen-  §17.171.
§197.97 §17.123.
§197.98 §17.124. o
§197.99 §17.125(a). Derivation Table for Part 17
Subpart G -
New section Source
§197.105 ...ceeveeene §17.141.
8§ 197.%06 (up to pro-  §17.142(a). Subpart A
viso).
§197.106 (proviso,  §17.143. g b
except next-to-last NEW.
sentence). NEW.
§197.106 (next-to-last §17.146(b). NEW.
sentence). ’
NEW (cf. 197.
§197.107 (except first §17.102. " d((:l:.97§6§37(%))30
& last sentences). ’ ’
§197.107 (first & last  §17.144 (first & last Subpart B
sentences). sentences). §17.11: (generally) ... 8§197.5.
§197.108 .....ccveieenn §17.145. “Alcohol & To- NEW.
§197.109 §17.146(a). bacco Labora-
§197.110 §17.147. tory”.
§197.111 New supporting data “Approved” ........ NEW
form. CFR ................ NEW.
§197.112-113 ........... §17.162(a). “Eligible” ............ NEW.
§197.114 §17.162(b). “Food products”  Rev. Rul. 63-87.
§197.115 §17.147 & new sup- “Medicines” ........ ATF Rul. 82—7.
porting data form. ‘Month” .............. NEW.
§197.116 (except last New supporting data “Person” ........... NEW.
sentence). form. “Proof gallon” ... NEW.
§197.116 (last sen- §17.167(a). Quarter” ........... NEW.
tence); also “Recovered spir-  NEW.
§197.117 (2nd sen- s
tence), §197.118 Subje?’t to draw- NEW.
(2nd sentence), & ) back_. )
§197.119 (2nd sen- “Taxpaid” ........... NEW.
tence). This chapter” .... NEW.
§197.117 (first sen- New supporting data Subpart C
tence). form. §197.25
§197.117 (3rd & 4th  §17.153(b). §107.25a.
sentences). §197.26.
§197.117 (last sen- §17.153(c). §197.27.
tence). §197.28.
§197.118 (first sen- New supporting data §197.29
tence). form. 5 197.30.
§197.118 (last sen- §17.153(a). §197.31.
tence). §197.29a(a).

§197.119 (first sen-
tence).

§197.119 (last sen-
tence).

Deleted; covered by
new supporting
data form and
§17.164(b).

§17.155.

§197.29a(b).
§197.29a(c).

Subpart D
81751 oo, §197.40.
81752 v, §197.40a.
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Derivation Table for Part 17—

Derivation Table for Part 17—

Derivation Table for Part 17—

Continued Continued Continued
New section Source New section Source New section Source
§197.42. §17.144 .cvvee §§197.70 & 197.107  §17.187 ....cccooeueuueee. Rev. Rul. 55-689.
§197.41. (first & last sen-
§197.47a. tence). Executive Order 12866
§197.43. §17.145 oo, §197.108. ) .
§197.46. §17.146 oo, §§197.106 (next-to- ) It has b_eer_1 _determlned that thl_s rule
§197.47. last sentence) & is not a significant regulatory action,
gig;-ig- 197.109. because it will not: (1) Have an annual
§197.50. §17.147(a) §197.110. effect on the economy of $100 million
§197.51. §17.147(b) §197.115 (last sen-  or more or adversely affect in a material
NEW. §17.147 (0) & (d Néewnce). way the economy, a sector of the
ATF Rul. 74-2. ) ©&(@) ... ' economy, productivity, competition,
§17.148 NEW. : : .

NEW. §17.151 §197.11 (“Used”) jobs, the environment, public health or
3 19;'52' §17.152(a) v §197.11 (“Time dis-  safety, or State, local or tribal
2137-22- tilled spirits are governments or communities; (2) Create
§197.57. used”). a serious inconsistency or otherwise
§197.58. §17.152(b) .cevvenene ATF Rul. 76-17. interfere with an action taken or
§197.59. §17.152(C) ..oveovenrnenn Rev. Ruls. 56-394 &  planned by another agency; (3)

69-138. Materially alter the budgetary impact of

Subpart E y getary imp
§17.152(d) ..coeoverrenen Rev. Rul. 69-138. ;

§17.201 oo §§197.65 & 197.71. §17.153("? .................. §5197.117 (last three entitlements, grants, user fees,_or I_oan
§17.102 §197.107 t first programs or the rights and obligations of
T 107 (ewcept Irs sentences) & recipients thereof; or (4) Raise novel

& last sentences). 197.118 (last sen- P nereor, ) R
§17.103 §197.66. tence). legal or policy issues arising out of legal
§17.104 §197.68. §17.154 oo §197.11 (“Intermedi- mande_ltes_, the President_’s prioriti_es, or
§17.105 §197.67. ate products”). the principles set forth in Executive
§17.106 §197.69 §17.155 §107.010 ( ) Order 12866
: oA AO0 . ast sen- raer .
§17.107 §197.72. tence). )
§17.108 §197.73. Subpart H Paperwork Reduction Act
§17.111 §§197.75 & 197.79. ubpar . . .
§17.112 §197.76. §17.161 vooverrerrrrrr §§197.130 (introduc- 1 he collections of information
§17.113 §197.77. ; _contained in this final regulation have
tion) & 197.132 (ex ' A
§17.114 §197.80. cept last clause). been submitted to the Office of
Subpart F §17.162(8) ...covec..... §§197.112-113 & Management and Budget (OMB) in
§17.121 oo, §197.95 (sentences 197.130 (a)—(d). accorda_mce with the Paperwork
1-2, 6, 8-9). §17.162(b) ..o §§197.114 & 197.130 Reduction Act of 1980 (44 U.S.C.
§17.122 oo, §197.95 (7th sen- (a)—(d). 3504(h)) and approved under control
tence) & ATF Rul.  §17.162(C) oovvrvvnne. NEW. numbers 1512-0078, 1512—-0079, 1512—
77-27 §17.162(d) ...ccoocoor §197.130a(a). . . ~
. §17.163 (a) & () §197.130b 0095, 1512-0141, 1512-0188, 1512
817123 e §197.97. §17.163(0) o NEW. 0378, 1512-0379, 15120472, 1512~
8171255 T 810706, STy Ten ) T R 107130 ())& 0492, 1512-0500, and 1512-0514. The
8 17:125(b) NEW. 197.130a(b). likely respondents and recordkeepers
§17.126(a) NEW. §17.165 ...ceviinn Industry Circular 79—  are businesses or other for-profit
§17.126(b) Rev. Rul. 69-138. 5. institutions, including small businesses
§17.127 .......... .. NEW. g 1;%22&3 ﬁé%.lSO (h)=()- or organizations.
§17.131 oo §197.95 (3rd & 4th . . Th llection of information under
sentences). 3180 §197.131 control number 1812-0078 1o n
§17.132(a §197.96. §17.167(a) 8§8197.116-119. - . . .

(2) §17.106. This information is required
§17.132(b) ... 8170.616. §17.167(b) Industry Circular 79— : : . ) q
§17.133 o §170.613(a) (7)~(9), 5. by ATF to obtal_n the surety’s agreement

Rev. Rul. 63-87 &  §17.168 ....ccccvvurrenc. §170.617(c). to any changes in the terms of bonds.
ATF Rul. 73-1. §17.169 ..oovvirne NEW. The collections of information under
8§17.134 oo NEW. §17.170 .ccoveverene, §197.133 (except last control number 1512-0079 are in
817.135 ..cceiieiieeeeennn, Rev. Ruls. 56-239 & sentence). 8817.6 and 17.105. This information is
617 136 . 56—5‘5'7-58 250 S17.171 oo § 1?7-132)(%51%‘9"133 required when agents obtain authority
. ev. Rul. — . clauses), . H He
§17.137 §197.95 (5th sen- (last sentence) & tﬁ:lgﬂr:);fl(;llal documents on behalf of
tence) & Rev. Rul. Industry Circular P pal. . .
56-314. 795, The IcolIeclglonlsscifzmgggrgatlop under
control number — arein
§17.141 Spra;tl(;? 105 §17.181 SpraF:t | Rul. 56-335 3817421, 17126, 17.127, 17132, and
T e St PLOL s ev. KUl 96=539. 17.136. This information is required b
8§17.142(Q) ....coovvennnn §197.106 (up to pro- §17.182 ... Rev. Rul. 56-336. ATE to describe the formulas ?Or Y
viso) & ATF Order §17.183 ATF Rul. 81-8 (modi- : .
1100.95A fied) nonbeverage and intermediate products.
§17.142(b) .ocovvvee.. NEW. §17.184 oo, NEW. The information is used to ensure that
§17.143 .o §197.106 (proviso,  §17.185 (a) & (C) ... NEW. drawback products meet the statutory
except next-to-last  §17.185(b) ................ ATF Rul. 76-19. requirements for approval as being
sentence). §17.186 .ccooveveenen Rev. Rul. 56-395. medicines, medicinal preparations, food
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products, flavors, flavoring extracts, or
perfume that are unfit for beverage use.

The collections of information under
control number 1512-0141 are in
8§§17.92,17.93, 17.142, 17.145, and
17.146. The information on this claim
form must be submitted to ATF by
manufacturers claiming nonbeverage
drawback or refund of special
(occupational) tax. The information is
used to determine whether the claim is
valid.

The collection of information under
control number 1512-0188 is in §17.6.
The information on this form provides
ATF with notification of corporate
officials authorized to sign documents
on behalf of the corporation.

The collections of information under
control number 1512-0378 are in
8817.3,17.54,17.111, 17.112, 17.122—
17.125, 17.143, 17.168(a), 17.183, and
17.187. This control number covers
miscellaneous information required by
ATF on an irregular basis to ensure
compliance with law and regulations or
to grant permission for the use of
optional procedures.

The collections of information under
control number 1512-0379 are in
§§17.161-17.167, 17.168(b), 17.169,
17.170, 17.182, and 17.186. This
information is required to support
claims for drawback. The records kept
by manufacturers at their plants are
used by ATF inspectors conducting on-
site inspections.

The collections of information under
control number 1512-0472 are in
§817.31-17.34,17.41, 17.53, 17.61,
17.63, 17.71, and 17.74. The information
on this special tax return is required
when paying special (occupational) tax.
The collections of information under
control number 1512-0492 are in
§817.42,17.43,17.52, and 17.55. This
control number pertains to records
associated with the preparation and
filing of the special tax return. The
collections of information under control
number 1512-0500 are in §§17.31-
17.34,17.41, and 17.53. This
requirement is the same special tax
return covered by control number 1512—
0472, except that the form is modified
(simplified) for use by renewal
taxpayers.

The collection of information under
control number 1512-0514 is in
8817.147 and 17.182. This collection of
information consists of supporting data
required to accompany claims for
drawback. The supporting data
submitted to ATF is used to make a
preliminary verification of claims before
they are paid.

The estimated total number of
respondents and recordkeepers affected
by these collections of information is

611. The estimated average annual
burden is approximately 36 hours per
respondent or recordkeeper. (This figure
represents the additional time that
would be required, beyond what a
manufacturer would customarily spend
on recordkeeping in the ordinary course
of his business.) Comments on these
collections of information, including
comments relating to the accuracy of the
burden estimate and suggestions for
reducing this burden, were requested by
Notices No. 634 and 748. Public
comments pertaining to the collections
of information prescribed by this final
rule are discussed above, under the
headings ““Public Comments on Notice
No. 634" and ““Public Comments on
Notice No. 748.”” An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a valid
control number assigned by OMB.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
603, 604) are applicable to this final
rule. A final regulatory flexibility
analysis has been prepared and reads as
follows:

I. Rationale for Agency Action

The law (26 U.S.C. 5131-5134)
authorizes a drawback of internal
revenue tax on alcohol used in the
manufacture of certain nonbeverage
products. This drawback shall be
granted by the Department of the
Treasury on receipt of a proper claim.
To determine whether a claim is proper,
regulations may require certain records
to be kept and reports to be submitted
by those claiming drawback, in order to
establish their eligibility. That is, it
must be shown that the alcohol on
which drawback is claimed: (A) Was
actually used, (B) was used in the
manufacture of the particular products
for which drawback is authorized, and
(C) was originally taxpaid.

The regulations dealing with
nonbeverage drawback are therefore
issued under this primary rationale: to
protect the revenue. However, this
rationale is modified by a secondary
rationale, which is: to require only those
items of information to be submitted or
to be recorded which are actually
necessary to establish eligibility for
drawback. With respect to those items
required to be submitted to the Bureau
of Alcohol, Tobacco and Firearms
(ATF), only those should be submitted
which are actually used to maintain
control over the approval of claims.
With respect to those records required
to be maintained at the claimant’s

premises, the claimant’s own record
system should be utilized at all possible
times to avoid duplication.

I1. Objective and Legal Basis for the
Rule

A. Objective basis. The objective basis
of these regulations is that a dual
control system is used to verify the
propriety of claims: Initially, a sampling
procedure in the regional office is used
to screen the claims before they are
paid; subsequently, periodic field
inspections at the manufacturing
premises provide the opportunity to
audit more detailed records.

At the regional offices, not every item
on every report is checked every time;
however, a sufficient number are
checked in order to insure that there is
no likelihood of fraud. Those reports
which are checked must contain
sufficient information to reveal
undisguised fraud and/or honest
mistakes. The information submitted
should also permit detection of any
problems which would result in
scheduling an on-site inspection sooner
than would otherwise be planned.

During on-site inspections, ATF
officers examine original batch records
to verify compliance with approved
formulas. A physical inventory is taken
and records are examined to see
whether they agree with the inventory.
If necessary, a claim adjustment may be
required.

B. Legal basis. The legal basis of these
regulations is found in 26 U.S.C. 5131
5134 and 7805. These laws give the
Secretary of the Treasury broad
discretion to promulgate regulations,
but the regulations must be limited to
the function of revenue protection.
Treasury Department Order No. 120-01
(dated June 6, 1972, effective July 1,
1972) delegated to the Bureau of
Alcohol, Tobacco and Firearms the
function of prescribing and
administering such regulations.

C. Estimate of number of small
entities affected and types. It is
estimated that this document will affect
about 611 small entities which use
taxpaid alcohol to manufacture
nonbeverage products.

I11. Detailed Estimate and Description
of the Reporting, Recordkeeping and
Compliance Requirements

A. Reporting requirements. The most
significant reporting requirements of
this document pertain to the supporting
data that is required to accompany each
claim. The supporting data must
include information regarding: the
amount of taxpaid alcohol received, the
amount of each product produced, the
amount of taxpaid alcohol used and the
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product in which used, the amount of
alcohol recovered (if any), the amount of
tax claimed as drawback, the amount of
alcohol on hand at the beginning and
end of each claim period, and an
explanation of any discrepancies
disclosed by physical inventory. Other
reports which are required less
frequently include: Statements of
formula and process (which are
necessary to establish that the products
being manufactured are of the types for
which drawback is authorized under
law), bonds and consents of surety in
the case of claimants filing monthly
claims, samples of the product if needed
to determine its nonbeverage character,
a special tax return and registration (as
required by law in 26 U.S.C. 5131—
5132), an application for an employer
identification number in order to
identify the special taxpayer, and
information relating to any changes in
the location or control of the business.
If no drawback is claimed, then none of
the requirements need be complied
with. The reporting requirements affect
all classes of nonbeverage drawback
manufacturers. Some knowledge of
chemistry is helpful in preparing the
required formulas for submission, and
an elementary knowledge of
bookkeeping is needed to maintain the
required accounts for submission.

B. Recordkeeping requirements. The
recordkeeping requirements of this
regulation are designed to be
supplementary to the reporting
requirements. The records support and
amplify the statements given in the
required reports. Ultimately, the
purpose is to facilitate verification of the
amount of drawback claimed. No
particular form of record is required;
rather, the records may be kept in any
format, so long as the information is
clearly expressed. For the most part,
these required records are merely
ordinary business records which the
manufacturer would normally maintain
in the course of his business. However,
it is still necessary for regulations to
specify that these records must be kept;
otherwise, a claimant under
investigation might falsely deny keeping
the records, and if there were no
requirement that the records be kept,
then it would be difficult to prove any
violation against such a person. The
records which this regulation requires
claimants to keep are: Copies of the
reports submitted, records of disposition
of nonbeverage products, records of raw
materials received, accounting for
recovered alcohol, invoices of
purchases, evidence of taxpayment, and
batch records of ingredients used in
each production batch. The regional

director (compliance) may also require a
manufacturer to keep inventory records
of raw materials and nonbeverage
products. All classes of honbeverage
drawback manufacturers are affected by
these recordkeeping requirements. An
elementary knowledge of bookkeeping
is needed to prepare and record the
prescribed accounts.

C. Compliance requirements. The
compliance requirements of this
regulation are: To retain the special tax
stamp at the place of business as
evidence of payment of special tax; to
observe the statutory time restrictions
for filing of claims (six months
following the close of the quarter within
which the alcohol was used); to retain
the required records for a period of at
least 3 years; to obliterate taxpayment
marks on emptied containers of distilled
spirits (as required by 26 U.S.C. 5206);
to use intermediate products, and
alcohol recovered from nonbeverage
products, for no purpose other than to
manufacture nonbeverage products; to
transfer intermediate products to no one
except another branch or plant of the
same manufacturer; to refrain from
transferring unfinished nonbeverage
products to any other premises; and to
refrain from selling or transferring any
recovered alcohol or material from
which alcohol can be recovered, except
as provided by regulation. All classes of
nonbeverage drawback manufacturers
are affected by these requirements. No
special skills are needed for compliance.

V. Conflicting, Duplicative or
Overlapping Federal Rules

Some of the requirements of these
regulations may overlap requirements of
the Internal Revenue Service (IRS). The
reason for this is that the IRS requires
certain financial and cost accounting
records in order to establish income tax
liability, and in some cases the same
information may be required by this part
in order to establish eligibility for
drawback of excise tax. In case of such
overlap, the proprietor would not be
required to keep two separate sets of
records; the same set of records could
suffice to meet the requirements of both
ATF and IRS regulations. There is no
additional burden, because these
records are merely those which anyone
would keep in the ordinary course of
business. The Food and Drug
Administration (FDA) may also require
certain records which duplicate or
overlap the records required by these
regulations. Such FDA records will also
satisfy the ATF requirement, due to the
fact that these regulations do not specify
any particular format for the records, so
long as the information is clearly

presented and available to ATF
inspectors.

V. Alternatives

A. Multitiering. This concept is not
used, because the large majority of
manufacturers of nonbeverage products
are small entities. Consequently, the
regulatory requirements have been
specifically designed in consideration of
the needs of small establishments.
Larger establishments should also be
able to comply with these requirements
without particular difficulties.

B. Simplification of requirements. The
requirements as they are established are
felt to be at the minimum. These
requirements are necessary in order to
protect the revenue and detect fraud
against the Treasury. In most cases, of
course, no fraud exists. But the
requirements must be imposed equally
on all claimants, so that if and when
fraud exists, it will be detected. This is
the statutory mandate of 26 U.S.C. 5132.

C. Performance standards. This
concept was utilized as much as
possible. For example, an ATF form for
“supporting data” reports is provided—
but the format presented on that form is
not required. (Any desired format may
be used if it provides the necessary
information.) Similarly, the required
records also may be kept in any
convenient format. However, the needs
of the Government, with respect to
expeditious processing of claims and tax
payments, mandate prescription of
specific forms for submission of
drawback claims and payment of special
tax. A specific form is also prescribed
for formula submission, in order to
facilitate communication concerning the
formula among the applicable ATF
offices as well as between ATF and the
claimant. A special regulations section
authorizes variation from most
requirements if good cause can be
shown for a variation.

D. Exemption of small entities. The
law does not authorize exemption of
any entity from the requirements.

VI. Issues Raised by Comments

No comments directed to the issues
addressed in the Initial Regulatory
Flexibility Analyses of Notices No. 634
and 748 have been received from the
public or the Chief Counsel for
Advocacy of the Small Business
Administration.

Drafting Information

The principal drafter of this document
was Steven C. Simon of the Wine, Beer,
and Spirits Regulations Branch, Bureau
of Alcohol, Tobacco and Firearms.



31412

Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Rules and Regulations

List of Subjects
27 CFR Parts 17 and 197

Alcohol and alcoholic beverages,
Authority delegations (Government
agencies), Claims, Drugs, Excise taxes,
Foods, Reporting and recordkeeping
requirements, Spices and flavorings,
Surety bonds.

27 CFR Part 19

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Authority delegations
(Government agencies), Chemicals,
Claims, Customs duties and inspection,
Electronic fund transfers, Excise taxes,
Exports, Gasohol, Imports, Labeling,
Liquors, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Research,
Security measures, Spices and
flavorings, Stills, Surety bonds,
Transportation, Vinegar, Virgin Islands,
Warehouses, Wine.

27 CFR Part 70

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Authority delegations
(Government agencies), Claims, Excise
taxes, Firearms and ammunition,
Government employees, Law
enforcement, Law enforcement officers,
Penalties, Seizures and forfeitures,
Surety bonds, Tobacco.

27 CFR Part 170

Alcohol and alcoholic beverages,
Authority delegations (Government
agencies), Claims, Customs duties and
inspection, Disaster assistance, Excise
taxes, Labeling, Liquors, Penalties,
Reporting and recordkeeping
requirements, Surety bonds, Wine.

27 CFR Part 194

Alcohol and alcoholic beverages,
Authority delegations (Government
agencies), Beer, Claims, Excise taxes,
Exports, Labeling, Liquors, Packaging
and containers, Penalties, Reporting and
recordkeeping requirements, Wine.

27 CFR Part 250

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Authority delegations
(Government agencies), Beer, Claims,
Customs duties and inspection, Drugs,
Electronic funds transfers, Excise taxes,
Foods, Liquors, Packaging and
containers, Puerto Rico, Reporting and
recordkeeping requirements, Spices and
flavorings, Surety bonds,
Transportation, Virgin Islands,
Warehouses, Wine.

Issuance

Accordingly, title 27 of the Code of
Federal Regulations is amended as
follows:

Paragraph A. Title 27 CFR part 17 is
added to read as follows:

PART 17—DRAWBACK ON TAXPAID
DISTILLED SPIRITS USED IN
MANUFACTURING NONBEVERAGE
PRODUCTS

Subpart A—General Provisions

Sec.

17.1  Scope of regulations.

17.2 Forms prescribed.

17.3 Alternate methods or procedures.

17.4 OMB control numbers assigned under
the Paperwork Reduction Act.

17.5 Products manufactured in Puerto Rico
or the Virgin Islands.

17.6 Signature authority.

Subpart B—Definitions
17.11 Meaning of terms.

Subpart C—Special Tax

17.21 Payment of special tax.
17.22 Rate of special tax

17.23
17.24 Time for payment of special tax.

Special Tax Returns

17.31 Filing of return and payment of
special tax.

17.32 Completion of ATF Form 5630.5.

17.33 Signature on returns, ATF Form
5630.5.

17.34 Verification of returns.

Employer Identification Number

17.41 Requirement for employer
identification number.

17.42 Application for employer
identification number.

17.43 Preparation and filing of Form SS—4.

Subpart D—Special Tax Stamps

17.51 Issuance of stamps.

17.52 Distribution of stamps for multiple
locations.

17.53 Correction of errors on stamps.

17.54 Lost or destroyed stamps.

17.55 Retention of special tax stamps.

Change in Location

17.61 General.
17.62 Failure to register.
17.63 Certificates in lieu of lost stamps.

Change in Control

17.71 General.

17.72 Right of succession.

17.73 Failure to register.

17.74 Certificates in lieu of lost stamps.

17.75 Formation of partnership or
corporation.

17.76 Addition or withdrawal of partners.

17.77 Reincorporation.

Change in Name or Style

17.81 General.
17.82 Change in capital stock.
17.83 Sale of stock.

Special tax for each place of business.

Refund of Special Tax

17.91 Absence of liability, refund of special
tax.

17.92 Filing of refund claim.

17.93 Time limit for filing refund claim.

Subpart E—Bonds and Consents of
Sureties

17.101 General.

17.102 Amount of bond.

17.103 Bonds obtained from surety
companies.

17.104 Deposit of collateral.

17.105 Filing of powers of attorney.

17.106 Consents of surety.

17.107 Strengthening bonds.

17.108 Superseding bonds.

Termination of Bonds

17.111 General.

17.112 Notice by surety of termination of
bond.

17.113 Extent of release of surety from
liability under bond.

17.114 Release of collateral.

Subpart F—Formulas and Samples

17.121 Product formulas.

17.122 Amended or revised formulas.

17.123 Statement of process.

17.124 Samples.

17.125 Adoption of formulas and processes.

17.126 Formulas for intermediate products.

17.127 Self-manufactured ingredients
treated optionally as unfinished
nonbeverage products.

Approval of Formulas

17.131 Formulas on ATF Form 5154.1.

17.132 U.S.P.,,N.F.,and H.P.U.S.
preparations.

17.133 Food product formulas.

17.134 Determination of unfitness for
beverage purposes.

17.135 Use of specially denatured alcohol
(S.D.A).

17.136 Compliance with Food and Drug
Administration requirements.

17.137 Formulas disapproved for drawback.

Subpart G—Claims for Drawback

17.141 Drawback.

17.142 Claims.

17.143 Notice for monthly claims.

17.144 Bond for monthly claims.

17.145 Date of filing claim.

17.146 Information to be shown by the
claim.

17.147 Supporting data.
17.148 Allowance of claims.

Spirits Subject to Drawback

17.151 Use of distilled spirits.

17.152 Time of use of spirits.

17.153 Recovered spirits.

17.154 Spirits contained in intermediate
products.

17.155 Spirits consumed in manufacturing
intermediate products.

Subpart H—Records

17.161 General.

17.162 Receipt of distilled spirits.

17.163 Evidence of taxpayment of distilled
spirits.

17.164 Production record.

17.165 Receipt of raw ingredients.
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17.166 Disposition of honbeverage
products.

17.167 Inventories.

17.168 Recovered spirits.

17.169 Transfer of intermediate products.

17.170 Retention of records.

17.171 Inspection of records.

Subpart I—Miscellaneous Provisions

17.181 Exportation of medicinal
preparations and flavoring extracts.

17.182 Drawback claims by druggists.

17.183 Disposition of recovered alcohol and
material from which alcohol can be
recovered.

17.184 Distilled spirits container marks.

17.185 Requirements for intermediate
products and unfinished nonbeverage
products.

17.186 Transfer of distilled spirits to other
containers.

17.187 Discontinuance of business.

Authority: 26 U.S.C. 5010, 5131-5134,

5143, 5146, 5206, 5273, 6011, 6065, 6091,

6109, 6151, 6402, 6511, 7011, 7213, 7652,

7805; 31 U.S.C. 9301, 9303, 9304, 9306.

Subpart A—General Provisions

§17.1 Scope of regulations.

The regulations in this part apply to
the manufacture of medicines,
medicinal preparations, food products,
flavors, flavoring extracts, and perfume
that are unfit for beverage use and are
made with taxpaid distilled spirits. The
regulations cover the following topics:
obtaining drawback of internal revenue
tax on distilled spirits used in the
manufacture of nonbeverage products;
the payment of special (occupational)
taxes in order to be eligible to receive
drawback; and bonds, claims, formulas
and samples, losses, and records to be
kept pertaining to the manufacture of
nonbeverage products.

§17.2 Forms prescribed.

(a) The Director is authorized to
prescribe all forms, including bonds and
records, required by this part. All of the
information called for in each form shall
be furnished as indicated by the
headings on the form and the
instructions on or pertaining to the
form. In addition, information called for
in each form shall be furnished as
required by this part.

(b) Requests for forms should be
mailed to the ATF Distribution Center,
PO Box 5950, Springfield, Virginia
22150-5950.

§17.3 Alternate methods or procedures.

(a) General. The Director may approve
the use of an alternate method or
procedure in lieu of a method or
procedure prescribed in this part if he
or she finds that—

(1) Good cause has been shown for the
use of the alternate method or
procedure;

(2) The alternate method or procedure
is within the purpose of, and consistent
with the effect intended by, the method
or procedure prescribed by this part,
and affords equivalent security to the
revenue; and

(3) The alternate method or procedure
will not be contrary to any provision of
law, and will not result in any increase
in cost to the Government or hinder the
effective administration of this part.

(b) Application. A letter of application
to employ an alternate method or
procedure shall be submitted to the
regional director (compliance) for
transmittal to the Director. The
application shall specifically describe
the proposed alternate method or
procedure, and shall set forth the
reasons therefor.

(c) Approval. No alternate method or
procedure shall be employed until the
application has been approved by the
Director. The Director shall not approve
any alternate method relating to the
giving of any bond or to the assessment,
payment, or collection of any tax. The
manufacturer shall, during the period of
authorization, comply with the terms of
the approved application and with any
conditions thereto stated by the Director
in the approval. Authorization for any
alternate method or procedure may be
withdrawn by written notice from the
Director whenever in his or her
judgment the revenue is jeopardized,
the effective administration of this part
is hindered, or good cause for the
authorization no longer exists. The
manufacturer shall retain, in the records
required by 817.170, any authorization
given by the Director under this section.

§17.4 OMB control numbers assigned
under the Paperwork Reduction Act.

(a) Purpose. This section collects and
displays the control numbers assigned
to the information collection
requirements of this part by the Office
of Management and Budget under the
Paperwork Reduction Act of 1980,
Public Law 96-511.

(b) OMB control number 1512-0078.
OMB control number 1512-0078 is
assigned to the following section in this
part: §17.106.

(c) OMB control number 1512-0079.
OMB control number 1512-0079 is
assigned to the following sections in
this part: 8817.6 and 17.105.

(d) OMB control number 1512-0095.
OMB control number 1512-0095 is
assigned to the following sections in
this part: 88§17.121, 17.126, 17.127,
17.132, and 17.136.

(e) OMB control number 1512-0141.
OMB control number 1512-0141 is
assigned to the following sections in

this part: §88§17.92, 17.93, 17.142,
17.145, and 17.146.

(f) OMB control number 1512-0188.
OMB control number 1512-0188 is
assigned to the following section in this
part: §17.6.

(g) OMB control number 1512-0378.
OMB control number 1512-0378 is
assigned to the following sections in
this part: §8817.3, 17.54, 17.111, 17.112,
17.122,17.123, 17.124, 17.125, 17.143,
17.168(a), 17.183, and 17.187.

(h) OMB control humber 1512-0379.
OMB control number 1512-0379 is
assigned to the following sections in
this part: §817.161, 17.162, 17.163,
17.164, 17.165, 17.166, 17.167,
17.168(b), 17.169, 17.170, 17.182, and
17.186.

(i) OMB control number 1512-0472.
OMB control number 1512-0472 is
assigned to the following sections in
this part: 8817.31, 17.32, 17.33, 17.34,
17.41,17.53, 17.61, 17.63, 17.71, and
17.74.

(i) OMB control number 1512-0492.
OMB control number 1512-0492 is
assigned to the following sections in
this part: §8§17.42, 17.43, 17.52, and
17.55.

(k) OMB control number 1512-0500.
OMB control number 1512-0500 is
assigned to the following sections in
this part: 8§17.31, 17.32, 17.33, 17.34,
17.41, and 17.53.

(1) OMB control number 1512-0514.
OMB control number 1512-0514 is
assigned to the following sections in
this part: 8817.147 and 17.182.

8§17.5 Products manufactured in Puerto
Rico or the Virgin Islands.

For additional provisions regarding
drawback on distilled spirits contained
in medicines, medicinal preparations,
food products, flavors, flavoring
extracts, or perfume which are unfit for
beverage purposes and which are
brought into the United States from
Puerto Rico or the U.S. Virgin Islands,
see part 250, subparts | and Ob, of this
chapter.

§17.6 Signature authority.

No claim, bond, tax return, or other
required document executed by a
person as an agent or representative is
acceptable unless a power of attorney or
other proper notification of signature
authority has been filed with the ATF
office where the required document
must be filed. The ATF officer with
whom the claim or other required
document is filed may, when he or she
considers it necessary, require
additional evidence of the authority of
the agent or representative to execute
the document. Except as otherwise
provided by this part, powers of
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attorney shall be filed on ATF Form
1534 (5000.8), Power of Attorney.
Notification of signature authority of
partners, officers, or employees may be
given by filing a copy of corporate or
partnership documents, minutes of a
meeting of the board of directors, etc.
For corporate officers or employees,
ATF Form 5100.1, Signing Authority for
Corporate Officials, may be used. For
additional provisions regarding powers
of attorney, see §17.105 and 26 CFR
part 601, subpart E.

Subpart B—Definitions

§17.11 Meaning of terms.

As used in this part, unless the
context otherwise requires, terms have
the meanings given in this section.
Words in the plural form include the
singular, and vice versa, and words
indicating the masculine gender include
the feminine. The terms “includes’ and
“including” do not exclude things not
listed which are in the same general
class.

Alcohol and Tobacco Laboratory. The
Alcohol and Tobacco Laboratory,
Bureau of Alcohol, Tobacco and
Firearms, 1401 Research Boulevard,
Rockville, Maryland 20850.

Approved, or approved for drawback.
When used with reference to products
and their formulas, this term means that
drawback may be claimed on eligible
spirits used in such products in
accordance with this part.

ATF officer. An officer or employee of
the Bureau of Alcohol, Tobacco and
Firearms (ATF) authorized to perform
any function relating to the
administration or enforcement of this
part.

CFR. The Code of Federal
Regulations.

Director. The Director, Bureau of
Alcohol, Tobacco and Firearms, the
Department of the Treasury,
Washington, DC 20226; or his or her
delegate.

Distilled spirits, or spirits. That
substance known as ethyl alcohol,
ethanol, spirits, or spirits of wine in any
form (including all dilutions and
mixtures thereof, from whatever source
or by whatever process produced).

Effective tax rate. The net tax rate,
after reduction for any credit allowable
under 26 U.S.C. 5010 for wine and
flavor content, at which the tax imposed
on distilled spirits by 26 U.S.C. 5001 or
7652 is paid or determined. For distilled
spirits with no wine or flavors content,
the effective tax rate equals the rate of
tax imposed by 26 U.S.C. 5001 or 7652.

Eligible, or eligible for drawback.
When used with reference to spirits, this
term designates taxpaid spirits which

have not yet been used in nonbeverage
products.

Filed. Subject to the provisions of
8870.305 and 70.306 of this chapter, a
claim for drawback or other document
or payment submitted under this part is
generally considered to have been
“filed”” when it is received by the office
of the proper Government official; but if
an item is mailed timely with postage
prepaid, then the United States
postmark date is treated as the date of
filing.

Food products. Includes food
adjuncts, such as preservatives,
emulsifying agents, and food colorings,
which are manufactured and used, or
sold for use, in food.

Intermediate products. Products to
which all three of the following
conditions apply: they are made with
taxpaid distilled spirits, they have been
disapproved for drawback, and they are
made by the manufacturer exclusively
for its own use in the manufacture of
nonbeverage products approved for
drawback. However, ingredients treated
as unfinished nonbeverage products
under §17.127 are not considered to be
intermediate products.

Medicines. Includes laboratory stains
and reagents for use in medical
diagnostic procedures.

Month. A calendar month.
Nonbeverage products. Medicines,
medicinal preparations, food products,

flavors, flavoring extracts, or perfume,
which are manufactured using taxpaid
distilled spirits, and which are unfit for
use for beverage purposes.

Person. An individual, trust, estate,
partnership, association, company, or
corporation.

Proof gallon. A gallon of liquid at 60
degrees Fahrenheit, which contains 50
percent by volume of ethyl alcohol
having a specific gravity of 0.7939 at 60
degrees Fahrenheit (referred to water at
60 degrees Fahrenheit as unity), or the
alcoholic equivalent thereof.

Quarter. A 3-month period beginning
January 1, April 1, July 1, or October 1.

Recovered spirits. Taxpaid spirits that
have been salvaged, after use in the
manufacture of a product or ingredient,
so that the spirits are reusable.

Regional director (compliance). The
principal ATF regional official
responsible for administering
regulations in this part, or his or her
delegate.

Special tax. The special
(occupational) tax on manufacturers of
nonbeverage products, imposed by 26
U.S.C. 5131.

Subject to drawback. This term is
used with reference to spirits. Eligible
spirits become ‘‘subject to drawback™
when they are used in the manufacture

of a nonbeverage product. When spirits
have become *‘subject to drawback,”
they may be included in the
manufacturer’s claim for drawback of
tax covering the period in which they
were first used.

Tax year. The period from July | of
one calendar year through June 30 of the
following year.

Taxpaid. When used with respect to
distilled spirits, this term shall mean
that all taxes imposed on such spirits by
26 U.S.C. 5001 or 7652 have been
determined or paid as provided by law.

This chapter. Chapter | of title 27 of
the Code of Federal Regulations.

U.S.C. The United States Code.

Subpart C—Special Tax
§17.2|

Each person who uses taxpaid
distilled spirits in the manufacture or
production of nonbeverage products
shall pay special tax as specified in
§17.22 in order to be eligible to receive
drawback on the spirits so used. Special
tax shall be paid for each tax year
during which spirits were used in the
manufacture of a product covered by a
drawback claim. If a claim is filed
covering taxpaid distilled spirits used
during the preceding tax year, and
special tax has not been paid for the
preceding tax year, then special tax for
the preceding tax year shall be paid.
Regardless of the portion of a tax year
covered by a claim, the full annual
special tax shall be paid. The
manufacturer is not required to pay the
special tax if drawback is not claimed.

Payment of special tax.

§17.22 Rate of special tax.

Effective January 1, 1988, the rate of
special tax is $500 per tax year for all
persons claiming drawback on distilled
spirits used in the manufacture or
production of nonbeverage products.

§17.23 Special tax for each place of
business.

A separate special tax shall be paid
for each place where distilled spirits are
used in the manufacture or production
of nonbeverage products, except for any
such place in a tax year for which no
claim is filed, or no drawback is paid,
on spirits used at that place.

§17.24 Time for payment of special tax.

Special tax may be paid in advance of
actual use of distilled spirits. Special tax
shall be paid before a claimant may
receive drawback. Special tax may be
paid without penalty under 26 U.S.C.
5134(c) at any time prior to completion
of final action on the claim.
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Special Tax Returns

§17.31 Filing of return and payment of
special tax.

Special tax shall be paid by return.
The prescribed return is ATF Form
5630.5, Special Tax Registration and
Return. Special tax returns, with
payment of tax, shall be filed with ATF
in accordance with instructions on the
form.

(26 U.S.C. 6091, 6151)

§17.32 Completion of ATF Form 5630.5.

(a) General. All of the information
called for on Form 5630.5 shall be
provided, including:

(1) The true name of the taxpayer.

(2) The trade name(s) (if any) of the
business(es) subject to special tax.

(3) The employer identification
number (see §§17.41-43).

(4) The exact location of the place of
business, by name and number of
building or street, or if these do not
exist, by some description in addition to
the post office address. In the case of
one return for two or more locations, the
address to be shown shall be the
taxpayer’s principal place of business
(or principal office, in the case of a
corporate taxpayer).

(5) The class of special tax to which
the taxpayer is subject.

(6) Ownership and control
information: The name, position, and
residence address of every owner of the
business and of every person having
power to control its management and
policies with respect to the activity
subject to special tax. ““Owner of the
business” shall include every partner if
the taxpayer is a partnership, and every
person owning 10% or more of its stock
if the taxpayer is a corporation.
However, the ownership and control
information required by this paragraph
need not be stated if the same
information has been previously
provided to ATF, and if the information
previously provided is still current.

(b) Multiple locations. A taxpayer
subject to special tax for the same
period at more than one location or for
more than one class of tax shall—

(1) File one special tax return, ATF
Form 5630.5, with payment of tax, to
cover all such locations and classes of
tax; and

(2) Prepare, in duplicate, a list
identified with the taxpayer’s name,
address (as shown on the Form 5630.5),
employer identification number, and
period covered by the return. The list
shall show, by States, the name,
address, and tax class of each location
for which special tax is being paid. The
original of the list shall be filed with
ATF in accordance with instructions on

the return, and the copy shall be
retained at the taxpayer’s principal
place of business (or principal office, in
the case of a corporate taxpayer) for the
period specified in §17.170.

(26 U.S.C. 6011, 7011)

§17.33 Signature on returns, ATF Form
5630.5.

The return of an individual proprietor
shall be signed by the proprietor; the
return of a partnership shall be signed
by a general partner; and the return of
a corporation shall be signed by a
corporate officer. All signatures must be
original; photocopies are not acceptable.
In each case, the person signing the
return shall designate his or her
capacity, as “individual owner,”
“member of partnership,” or, in the case
of a corporation, the title of the officer.
Receivers, trustees, assignees, executors,
administrators, and other legal
representatives who continue the
business of a bankrupt, insolvent,
deceased person, etc., shall indicate the
fiduciary capacity in which they act.

§17.34 \Verification of returns.

ATF Forms 5630.5 shall contain or be
verified by a written declaration that the
return is made under the penalties of
perjury.

(68A Stat. 749 (26 U.S.C. 6065))

Employer Identification Number

§17.41 Requirement for employer
identification number.

The employer identification number
(defined in 26 CFR 301.7701-12) of the
taxpayer who has been assigned such a
number shall be shown on each special
tax return (ATF Form 5630.5), including
amended returns filed under this
subpart. Failure of the taxpayer to
include the employer identification
number on Form 5630.5 may result in
assertion and collection of the penalty
specified in §70.113 of this chapter.

(Secs. 1(a), (b), Pub. L. 87-397, 75 Stat. 828
(26 U.S.C. 6109, 6723))

§17.42 Application for employer
identification number.

(a) An employer identification
number is assigned pursuant to
application on IRS Form SS—4,
Application for Employer Identification
Number, filed by the taxpayer. Form
SS—4 may be obtained from any office
of the Internal Revenue Service.

(b) Each taxpayer who files a return
on ATF Form 5630.5 shall make
application on IRS Form SS—4 for an
employer identification number, unless
he or she has already been assigned
such a number or made application for
one. The application on Form SS-4

shall be filed on or before the seventh
day after the date on which the first
return on Form 5630.5 is filed.

(c) Each taxpayer shall make
application for and shall be assigned
only one employer identification
number, regardless of the number of
places of business for which the
taxpayer is required to file Form 5630.5.

(Sec. 1(a), Pub. L. 87-397, 75 Stat. 828 (26
U.S.C. 6109))

§17.43 Preparation and filing of Form SS—
4

The taxpayer shall prepare and file
the application on IRS Form SS—4,
together with any supplementary
statement, in accordance with
instructions on the form or issued in
respect to it.

(Sec. 1(a), Pub. L. 87-397, 75 Stat. 828 (26
U.S.C. 6109))

Subpart D—Special Tax Stamps

§17.51 Issuance of stamps.

Each manufacturer of nonbeverage
products, upon filing a properly
executed return on ATF Form 5630.5,
together with the proper tax payment in
the full amount due, shall be issued a
special tax stamp designated
“Manufacturer of Nonbeverage
Products.” This special tax stamp shall
not be sold or otherwise transferred to
another person (except as provided in
§817.71 and 17.72). If the Form 5630.5
submitted with the tax payment covers
multiple locations, the taxpayer shall be
issued one appropriately designated
stamp for each location listed in the
attachment to Form 5630.5 required by
§17.32(b)(2), but showing, as to name
and address, only the name of the
taxpayer and the address of the
taxpayer’s principal place of business
(or principal office in the case of a
corporate taxpayer).

§17.52 Distribution of stamps for multiple
locations.

On receipt of the special tax stamps,
the taxpayer shall verify that a stamp
has been obtained for each location
listed on the retained copy of the
attachment to ATF Form 5630.5
required by §17.32(b)(2). The taxpayer
shall designate one stamp for each
location and shall type on it the trade
name (if different from the name in
which the stamp was issued) and
address of the business conducted at the
location for which the stamp is
designated. The taxpayer shall then
forward each stamp to the place of
business designated on the stamp.

§17.53 Correction of errors on stamps.

(a) Single location. On receipt of a
special tax stamp, the taxpayer shall
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examine it to ensure that the name and
address are correctly stated. If an error
has been made, the taxpayer shall return
the stamp to ATF at the address shown
thereon, with a statement showing the
nature of the error and setting forth the
proper name or address. On receipt of
the stamp and statement, the data shall
be compared with that on ATF Form
5630.5, and if an error on the part of
ATF has been made, the stamp shall be
corrected and returned to the taxpayer.
If the Form 5630.5 agrees with the data
on the stamp, the taxpayer shall be
required to file a new Form 5630.5,
designated ‘““Amended Return,”
disclosing the proper name and address.

(b) Multiple locations. If an error is
discovered on a special tax stamp
obtained under the provisions of
§17.32(b), relating to multiple locations,
and if the error concerns any of the
information contained in the attachment
to Form 5630.5, the taxpayer shall
return the stamp, with a statement
showing the nature of the error and the
correct data, to his or her principal
office. The data on the stamp shall then
be compared with the taxpayer’s copy of
the attachment to Form 5630.5, retained
at the principal office. If the error is in
the name and address and was made by
the taxpayer, the taxpayer shall correct
the stamp and return it to the designated
place of business. If the error was made
in the attachment to Form 5630.5, the
taxpayer shall file with ATF an
amended Form 5630.5 and an amended
attachment with a statement showing
the error.

§17.54 Lost or destroyed stamps.

If a special tax stamp is lost or
accidentally destroyed, the taxpayer
shall immediately notify the regional
director (compliance). On receipt of this
notification, the regional director
(compliance) shall issue to the taxpayer
a “Certificate in Lieu of Lost or
Destroyed Special Tax Stamp.” The
taxpayer shall keep the certificate
available for inspection in the same
manner as prescribed for a special tax
stamp in §17.55.

§17.55 Retention of special tax stamps.

Taxpayers shall keep their special tax
stamps at the place of business covered
thereby for the period specified in
§17.170, and shall make them available
for inspection by any ATF officer during
business hours.

(Title Il, sec. 201, Pub. L. 85-859, 72 Stat.
1348 (26 U.S.C. 5146))

Change in Location

§17.61 General.

A manufacturer who, during a tax
year for which special tax has been

paid, moves its place of manufacture to
a place other than that specified on the
related special tax stamp, shall register
the change with ATF within 90 days
after the move to the new premises, by
executing a new return on ATF Form
5630.5, designated as ‘“Amended
Return.” This Amended Return shall set
forth the time of the move and the
address of the new location. The
taxpayer shall also submit the special
tax stamp to ATF, for endorsement of
the change in location.

(Title II, sec. 201, Pub. L. 85-859, 72 Stat.
1374 (26 U.S.C. 5143))

§17.62 Failure to register.

A manufacturer who fails to register a
change of location with ATF, as
required by §17.61, shall pay a new
special tax for the new location if a
claim for drawback is filed on distilled
spirits used at the new location during
the tax year for which the original
special tax was paid.

§17.63 Certificates in lieu of lost stamps.

The provisions of §§17.61 and 17.62
apply to certificates issued in lieu of lost
or destroyed special tax stamps.

Change in Control

§17.71 General.

Certain persons, other than the person
who paid the special tax, may qualify
for succession to the same privileges
granted by law to the taxpayer, to cover
the remainder of the tax year for which
the special tax was paid. Those who
may qualify are specified in §17.72. To
secure these privileges, the successor or
successors shall file with ATF, within
90 days after the date on which the
SUCCESSOr or successors assume control,
areturn on ATF Form 5630.5, showing
the basis of the succession.

§17.72 Right of succession.

Under the conditions set out in
§17.71, persons listed below have the
right of succession:

(a) The surviving spouse or child, or
executor, administrator, or other legal
representative of a taxpayer.

(b) A husband or wife succeeding to
the business of his or her living spouse.

(c) A receiver or trustee in
bankruptcy, or an assignee for the
benefit of creditors.

(d) The members of a partnership
remaining after the death or withdrawal
of a general partner.

§17.73 Failure to register.

A person eligible for succession to the
privileges of a taxpayer, in accordance
with 8§817.71 and 17.72, who fails to
register the succession with ATF, as
required by §17.71, shall pay a new

special tax if a claim for drawback is
filed on distilled spirits used by the
successor during the tax year for which
the original special tax was paid.

§17.74 Certificates in lieu of lost stamps.

The provisions of §§17.71-73 apply
to certificates issued in lieu of lost or
destroyed special tax stamps.

§17.75 Formation of partnership or
corporation.

If one or more persons who have paid
special tax form a partnership or
corporation, as a separate legal entity, to
take over the business of manufacturing
nonbeverage products, the new firm or
corporation shall pay a new special tax
in order to be eligible to receive
drawback.

§17.76 Addition or withdrawal of partners.

(a) General partners. When a business
formed as a partnership, subject to
special tax, admits one or more new
general partners, the new partnership
shall pay a new special tax in order to
be eligible to receive drawback.
Withdrawal of general partners is
covered by §17.72(d).

(b) Limited partners. Changes in the
membership of a limited partnership
requiring amendment of the certificate
but not dissolution of the partnership
are not changes that incur liability to
additional special tax.

§17.77 Reincorporation.

When a new corporation is formed to
take over and conduct the business of
one or more corporations that have paid
special tax, the new corporation shall
pay special tax and obtain a stamp in its
own name.

Change in Name or Style

§17.81 General.

A person who paid special tax is not
required to pay a new special tax by
reason of a mere change in the trade
name or style under which the business
is conducted, nor by reason of a change
in management which involves no
change in the proprietorship of the
business.

§17.82 Change in capital stock.

A new special tax is not required by
reason of a change of name or increase
in the capital stock of a corporation, if
the laws of the State of incorporation
provide for such changes without
creating a new corporation.

§17.83 Sale of stock.

A new special tax is not required by
reason of the sale or transfer of all or a
controlling interest in the capital stock
of a corporation.
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Refund of Special Tax

§17.91 Absence of liability, refund of
special tax.

The special tax paid may be refunded
if it is established that the taxpayer did
not file a claim for drawback for the
period covered by the special tax stamp.
If a claim for drawback is filed, the
special tax may be refunded if no
drawback is paid or allowed for the
period covered by the stamp.

§17.92 Filing of refund claim.

Claim for refund of special tax shall
be filed on ATF Form 2635 (5620.8),
Claim—Alcohol, Tobacco and Firearms
Taxes. The claim shall be filed with the
Chief, Tax Processing Center, PO Box
145433, Cincinnati, OH 45203. The
claim shall set forth in detail sufficient
reasons and supporting facts to inform
the regional director (compliance) of the
exact basis of the claim. The special tax
stamp shall be attached to the claim.

(68A Stat. 791 (26 U.S.C. 6402))

§17.93 Time limit for filing refund claim.

A claim for refund of special tax shall
not be allowed unless filed within three
years after the payment of the tax.

(68A Stat. 808 (26 U.S.C. 6511))

Subpart E—Bonds and Consents of
Sureties

§17.101 General.

A bond shall be filed by each person
claiming drawback on a monthly basis.
Persons who claim drawback on a
quarterly basis are not required to file
bonds. Bonds shall be prepared and
executed on ATF Form 5154.3, Bond for
Drawback Under 26 U.S.C. 5131, in
accordance with the provisions of this
part and the instructions printed on the
form. The bond requirement of this part
shall be satisfied either by bonds
obtained from authorized surety
companies or by deposit of collateral
security. Regional directors
(compliance) are authorized to approve
all bonds and consents of surety
required by this part.

§17.102 Amount of bond.

The bond shall be a continuing one,
in an amount sufficient to cover the
total drawback to be claimed on spirits
used during any quarter. However, the
amount of any bond shall not exceed
$200,000 nor be less than $1,000.

§17.103 Bonds obtained from surety
companies.

(a) The bond may be obtained from
any surety company authorized by the
Secretary of the Treasury to be a surety
on Federal bonds. Surety companies so
authorized are listed in the current

revision of Department of the Treasury
Circular 570 (Companies Holding
Certificates of Authority as Acceptable
Sureties on Federal Bonds and as
Acceptable Reinsuring Companies), and
subject to such amendatory circulars as
may be issued from time to time. Bonds
obtained from surety companies are also
governed by the provisions of 31 U.S.C.
9304, and 31 CFR part 223.

(b) A bond executed by two or more
surety companies shall be the joint and
several liability of the principal and the
sureties; however, each surety company
may limit its liability, in terms upon the
face of the bond, to a definite, specified
amount. This amount shall not exceed
the limitations prescribed for each
surety company by the Secretary, as
stated in Department of the Treasury
Circular 570. If the sureties limit their
liability in this way, the total of the
limited liabilities shall equal the
required amount of the bond.

(c) Department of the Treasury
Circular No. 570 is published in the
Federal Register annually on the first
workday in July. As they occur, interim
revisions of the circular are published in
the Federal Register. Copies of the
circular may be obtained from: Surety
Bond Branch, Financial Management
Service, Department of the Treasury,
Washington, DC 20227.

(Sec. 1, Pub. L. 97-258, 96 Stat. 1047 (31
U.S.C. 9304))

§17.104 Deposit of collateral.

Except as otherwise provided by law
or regulations, bonds or notes of the
United States, or other obligations
which are unconditionally guaranteed
as to both interest and principal by the
United States, may be pledged and
deposited by principals as collateral
security in lieu of bonds obtained from
surety companies. Deposit of collateral
security is governed by the provisions of
31 U.S.C. 9303, and 31 CFR part 225.

(Sec. 1, Pub. L. 97-258, 96 Stat. 1046 (31
U.S.C. 9301, 9303))

§17.105 Filing of powers of attorney.

(a) Surety companies. The surety
company shall prepare and submit with
each bond, and with each consent to
changes in the terms of a bond, a power
of attorney in accordance with §17.6,
authorizing the agent or officer who
executed the bond or consent to act in
this capacity on behalf of the surety.
The power of attorney shall be prepared
on a form provided by the surety
company and executed under the
corporate seal of the company. If other
than a manually signed original is
submitted, it shall be accompanied by
certification of its validity.

(b) Principal. The principal shall
execute and file with the regional
director (compliance) a power of
attorney, in accordance with §17.6, for
every person authorized to execute
bonds on behalf of the principal.

(Sec. 1, Pub. L. 97-258, 96 Stat. 1047 (31
U.S.C. 9304, 9306))

§17.106 Consents of surety.

The principal and surety shall execute
on ATF Form 1533 (5000.18), Consent
of Surety, any consents of surety to
changes in the terms of bonds. Form
1533 (5000.18) shall be executed with
the same formality and proof of
authority as is required for the
execution of bonds.

§17.107 Strengthening bonds.

Whenever the amount of a bond on
file and in effect becomes insufficient,
the principal may give a strengthening
bond in a sufficient amount, provided
the surety is the same as on the bond
already on file and in effect; otherwise
a superseding bond covering the entire
liability shall be filed. Strengthening
bonds, filed to increase the bond
liability of the surety, shall not be
construed in any sense to be substitute
bonds, and the regional director
(compliance) shall not approve a
strengthening bond containing any
notation which may be interpreted as a
release of any former bond or as limiting
the amount of either bond to less than
its full amount.

§17.108 Superseding bonds.

(a) The principal on any bond filed
pursuant to this part may at any time
replace it with a superseding bond.

(b) Executors, administrators,
assignees, receivers, trustees, or other
persons acting in a fiduciary capacity
continuing or liquidating the business of
the principal, shall execute and file a
superseding bond or obtain the consent
of the surety or sureties on the existing
bond or bonds.

(c) When, in the opinion of the
regional director (compliance), the
interests of the Government demand it,
or in any case where the security of the
bond becomes impaired in whole or in
part for any reason whatever, the
principal shall file a superseding bond.
A superseding bond shall be filed
immediately in case of the insolvency of
the surety. If a bond is found to be not
acceptable or for any reason becomes
invalid or of no effect, the principal
shall immediately file a satisfactory
superseding bond.

(d) A bond filed under this section to
supersede an existing bond shall be
marked by the obligors at the time of
execution, ‘““‘Superseding Bond.” When
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such a bond is approved, the
superseded bond shall be released as to
transactions occurring wholly
subsequent to the effective date of the
superseding bond, and notice of
termination of the superseded bond
shall be issued, as provided in §17.111.

Termination of Bonds

§17.111 General.

(a) Bonds on ATF Form 5154.3 shall
be terminated by the regional director
(compliance), as to liability on
drawback allowed after a specified
future date, in the following
circumstances:

(1) Pursuant to a notice by the surety
as provided in §17.112.

(2) Following approval of a
superseding bond, as provided in
§17.108.

(3) Following notification by the
principal of an intent to discontinue the
filing of claims on a monthly basis.

(b) However, the bond shall not be
terminated until all outstanding liability
under it has been discharged. Upon
termination, the regional director
(compliance) shall mark the bond
“‘canceled,” followed by the date of
cancellation, and shall issue a notice of
termination of bond. A copy of this
notice shall be given to the principal
and to each surety.

§17.112 Notice by surety of termination of
bond.

A surety on any bond required by this
part may at any time, in writing, notify
the principal and the regional director
(compliance) in whose office the bond
is on file that the surety desires, after a
date named, to be relieved of liability
under the bond. Unless the notice is
withdrawn, in writing, before the date
named in it, the notice shall take effect
on that date. The date shall not be less
than 60 days after the date on which
both the notice and proof of service on
the principal have been received by the
regional director (compliance). The
surety shall deliver one copy of the
notice to the principal and the original
to the regional director (compliance).
The surety shall also file with the
regional director (compliance) an
acknowledgment or other proof of
service on the principal.

§17.113 Extent of release of surety from
liability under bond.

The rights of the principal as
supported by the bond shall cease as of
the date when termination of the bond
takes effect, and the surety shall be
relieved from liability for drawback
allowed on and after that date. Liability
for drawback previously allowed shall
continue until the claims for such

drawback have been properly verified
by the regional director (compliance)
according to law and this part.

8§17.114 Release of collateral.

The release of collateral security
pledged and deposited to satisfy the
bond requirement of this part is
governed by the provisions of 31 CFR
part 225. When the regional director
(compliance) determines that there is no
outstanding liability under the bond,
and is satisfied that the interests of the
Government will not be jeopardized, the
security shall be released and returned
to the principal.

(Sec. 1, Pub. L. 97-258, 96 Stat. 1046 (31
U.S.C. 9301, 9303))

Subpart F—Formulas and Samples

§17.121 Product formulas.

(a) General. Except as provided in
8817.132 and 17.182, manufacturers
shall file quantitative formulas for all
preparations for which they intend to
file drawback claims. Such formulas
shall state the quantity of each
ingredient, and shall separately state the
quantity of spirits to be recovered or to
be consumed as an essential part of the
manufacturing process.

(b) Filing. Formulas shall be filed with
the Alcohol and Tobacco Laboratory on
ATF Form 5154.1, Formula and Process
for Nonbeverage Products. Filing shall
be accomplished no later than 6 months
after the end of the quarter in which
taxpaid distilled spirits were first used
to manufacture the product for purposes
of drawback. If a product’s formula is
disapproved, no drawback shall be
allowed on spirits used to manufacture
that product, unless it is later used as an
intermediate product, as provided in
§17.137.

(c) Numbering. The formulas shall be
serially numbered by the manufacturer,
commencing with number 1 and
continuing thereafter in numerical
sequence. However, a new formula for
use at several plants shall be given the
highest number next in sequence at any
of those plants. The numbers that were
skipped at the other plants shall not be
used subsequently.

(d) Distribution and retention of
approved formulas. One copy of each
approved Form 5154.1 shall be returned
to the manufacturer. The formulas
returned to manufacturers shall be kept
in serial order at the place of
manufacture, as provided in §17.170,
and shall be made available to ATF
officers for examination in the
investigation of drawback claims.

§17.122 Amended or revised formulas.

Except as provided in this section,
amended or revised formulas are
considered to be new formulas and shall
be numbered accordingly. Minor
changes may be made to a current
formula on ATF Form 5154.1 with
retention of the original formula
number, if approval is obtained from the
Director. In order to obtain approval to
make a minor formula change, the
person holding the Form 5154.1 shall
submit a letter of application to the
Alcohol and Tobacco Laboratory,
indicating the formula change and
requesting that the proposed change be
considered a minor change. Each such
application shall clearly identify the
original formula by number, date of
approval, and name of product. The
application shall indicate whether the
product is, has been, or will be used in
alcoholic beverages, and shall specify
whether the proposed change is
intended as a substitution or merely as
an alternative for the original formula.
No changes may be made to current
formulas without specific ATF approval
in each case.

§17.123 Statement of process.

Any person claiming drawback under
the regulations in this part may be
required, at any time, to file a statement
of process, in addition to that required
by ATF Form 5154.1, as well as any
other data necessary for consideration of
the claim for drawback. When pertinent
to consideration of the claim,
submission of copies of the commercial
labels used on the finished products
may also be required.

§17.124 Samples.

Any person claiming drawback or
submitting a formula for approval under
the regulations in this part may be
required, at any time, to submit a
sample of each nonbeverage or
intermediate product for analysis. If the
product is manufactured with a mixture
of oil or other ingredients, the
composition of which is unknown to the
claimant, a 1-ounce sample of the
mixture shall be submitted with the
sample of finished product when so
required.

§17.125 Adoption of formulas and
processes.

(a) Adoption of predecessor’s
formulas. If there is a change in the
proprietorship of a nonbeverage plant
and the successor desires to use the
predecessor’s formulas at the same
location, the successor may, in lieu of
submitting new formulas in its own
name, adopt any or all of the formulas
of the predecessor by filing a notice of
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adoption with the regional director
(compliance). The notice shall be filed
with the first claim relating to any of the
adopted formulas. The notice shall list,
by name and serial number, all formulas
to be adopted, and shall state that the
products will be manufactured in
accordance with the adopted formulas
and processes. The notice shall be
accompanied by a certified copy of the
articles of incorporation or other
document(s) necessary to prove the
transfer of ownership. The manufacturer
shall retain a copy of the notice with the
related formulas.

(b) Adoption of manufacturer’s own
formulas from a different location. A
manufacturer’s own formulas may be
adopted for use at another of the
manufacturer’s plants. Further, a wholly
owned subsidiary may adopt the
formulas of the parent company, and
vice versa. The procedure for such
adoption shall be by filing a letterhead
notice, accompanied by two
photocopies of each formula to be
adopted, with the Alcohol and Tobacco
Laboratory for transmittal to the regional
director (compliance). The notice shall
list the numbers of all formulas to be
adopted and shall indicate the plant
where each was originally approved and
the plant(s) where each is to be adopted.
Some evidence of the relationship
between the plants involved in the
adoption shall be attached to the notice.
The notice shall be referenced in Part IV
of the supporting data (ATF Form
5154.2) filed with the first claim relating
to the adopted formula(s).

§17.126 Formulas for intermediate
products.

(a) The manufacturer shall submit a
formula on ATF Form 5154.1 to the
Alcohol and Tobacco Laboratory for
each self-manufactured ingredient made
with taxpaid spirits and intended for the
manufacturer’s own use in nonbeverage
products, unless the formula for any
such ingredient is fully expressed as
part of the approved formula for each
nonbeverage product in which that
ingredient is used, or unless the formula
for the ingredient is contained in one of
the pharmaceutical publications listed
in §17.132.

(b) Upon receipt of Form 5154.1
covering a self-manufactured ingredient
made with taxpaid spirits, the formula
shall be examined under §17.131. If the
formula is approved for drawback, the
ingredient shall be treated as a finished
nonbeverage product for purposes of
this part, rather than as an intermediate
product, notwithstanding its use by the
manufacturer. (For example, see
§17.152(d).) If the formula is
disapproved for drawback, the

ingredient may be treated as an
intermediate product in accordance
with this part. Requirements pertaining
to intermediate products are found in
§17.185(b).

(c) If there is a change in the
composition of an intermediate product,
the manufacturer shall submit an
amended or revised formula, as
provided in §17.122.

§17.127 Self-manufactured ingredients
treated optionally as unfinished
nonbeverage products.

A self-manufactured ingredient made
with taxpaid spirits, which otherwise
would be treated as an intermediate
product, may instead be treated as an
unfinished nonbeverage product, if the
ingredient’s formula is fully expressed
as a part of the approved formula for the
nonbeverage product in which the
ingredient will be used. A manufacturer
desiring to change the treatment of an
ingredient from ““‘intermediate product”
to “unfinished nonbeverage product”
(or vice versa) may do so by
resubmitting the applicable formula(s)
on ATF Form 5154.1. Requirements
pertaining to unfinished nonbeverage
products are found in §17.185(c).

Approval of Formulas

§17.131 Formulas on ATF Form 5154.1.

Upon receipt by the Alcohol and
Tobacco Laboratory, formulas on ATF
Form 5154.1 shall be examined and, if
found to be medicines, medicinal
preparations, food products, flavors,
flavoring extracts, or perfume which are
unfit for beverage purposes and which
otherwise meet the requirements of law
and this part, they shall be approved for
drawback. If the formulas do not meet
the requirements of the law and
regulations for drawback products, they
shall be disapproved.

§17.132 U.S.P., N.F, and H.P.U.S.
preparations.

(a) General. Except as otherwise
provided by paragraph (b) of this section
or by ATF ruling, formulas for
compounds in which alcohol is a
prescribed quantitative ingredient,
which are stated in the current revisions
or editions of the United States
Pharmacopoeia (U.S.P.), the National
Formulary (N.F.), or the Homeopathic
Pharmacopoeia of the United States
(H.P.U.S.), shall be considered as
approved formulas and may be used as
formulas for drawback products without
the filing of ATF Form 5154.1.

(b) Exceptions. Alcohol (including
dehydrated alcohol and dehydrated
alcohol injection), U.S.P.; alcohol and
dextrose injection, U.S.P.; and tincture
of ginger, H.P.U.S., have been found to

be fit for beverage use and are
disapproved for drawback. All
attenuations of other H.P.U.S. products
diluted beyond one part in 10,000
(““4x’’) are also disapproved for
drawback, unless the manufacturer
receives approval for a formula
submitted on Form 5154.1 in
accordance with this subpart. The
formula for such attenuations shall be
submitted with a sample of the product
and a statement explaining why it
should be classified as unfit for beverage
use.

§17.133 Food product formulas.

Formulas for nonbeverage food
products on ATF Form 5154.1 may be
approved if they are unfit for beverage
purposes. Approval does not authorize
manufacture or sale contrary to State
law. Examples of food products that
have been found to be unfit for beverage
purposes are stated below:

(a) Sauces or syrups. Sauces, or
syrups consisting of sugar solutions and
distilled spirits, in which the alcohol
content is not more than 12 percent by
volume and the sugar content is not less
than 60 grams per 100 cubic
centimeters.

(b) Brandied fruits. Brandied fruits
consisting of solidly packaged fruits,
either whole or segmented, and distilled
spirits products not exceeding the
quantity and alcohol content necessary
for flavoring and preserving. Generally,
brandied fruits will be considered to
have met these standards if the
container is well filled, the alcohol in
the liquid portion does not exceed 23
percent by volume, and the liquid
portion does not exceed 45 percent of
the volume of the container.

(c) Candies. Candies with alcoholic
fillings, if the fillings meet the standards
prescribed for sauces and syrups by
paragraph (a) of this section.

(d) Other food products. Food
products such as mincemeat, plum
pudding, and fruit cake, where only
sufficient distilled spirits are used for
flavoring and preserving; and ice cream
and ices where only sufficient spirits are
used for flavoring purposes. Also food
adjuncts, such as preservatives,
emulsifying agents, and food colorings,
that are unfit for beverage purposes and
are manufactured and used, or sold for
use, in food.

§17.134 Determination of unfitness for
beverage purposes.

The Director has responsibility for
determining whether products are fit or
unfit for beverage purposes within the
meaning of 26 U.S.C. 5131. This
determination may be based either on
the content and description of the
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ingredients as shown on ATF Form
5154.1, or on organoleptic examination.
In such examination, samples of
products may be diluted with water to
an alcoholic concentration of 15% and
tasted. Sale or use for beverage purposes
is indicative of fitness for beverage use.

§17.135 Use of specially denatured
alcohol (S.D.A)).

(a) Use of S.D.A. in nonbeverage or
intermediate products—(1) General.
Except as provided in paragraph (b) of
this section, the use of specially
denatured alcohol (S.D.A.) and taxpaid
spirits in the same product by a
nonbeverage manufacturer is prohibited
where drawback of tax is claimed.

(2) Alternative formulations. No
formula for a product on ATF Form
5154.1 shall be approved for drawback
under this subpart if the manufacturer
also has on file an approved ATF Form
1479-A or Form 5150.19, Formula for
Article Made With Specially Denatured
Alcohol or Rum, pertaining to the same
product.

(b) Use of S.D.A. in ingredients—(1)
Purchased ingredients. Generally,
purchased ingredients containing S.D.A.
may be used in nonbeverage or
intermediate products. However, such
ingredients shall not be used in
medicinal preparations or flavoring
extracts intended for internal human
use, where any of the S.D.A. remains in
the finished product.

(2) Self-manufactured ingredients.
Self-manufactured ingredients may be
made with S.D.A. and used in
nonbeverage or intermediate products,
provided—

(i) No taxpaid spirits are used in
manufacturing such ingredients; and

(i) All S.D.A. is recovered or
dissipated from such ingredients prior
to their use in nonbeverage or
intermediate products. (Recovery of
S.D.A. shall be in accordance with
subpart K of part 20 of this chapter;
recovered S.D.A., with or without its
original denaturants, shall not be reused
in nonbeverage or intermediate
products.)

(Sec. 201, Pub. L. 85-859, 72 Stat. 1372, as
amended (26 U.S.C. 5273))

§17.136 Compliance with Food and Drug
Administration requirements.

A product is not a medicine,
medicinal preparation, food product,
flavor, flavoring extract, or perfume for
nonbeverage drawback if its formula
would violate a ban or restriction of the
U.S. Food and Drug Administration
(FDA) pertaining to such products. If
FDA bans or restricts the use of any
ingredient in such a way that further
manufacture of a product in accordance

with its formula would violate the ban
or restriction, then the manufacturer
shall change the formula and resubmit
it on ATF Form 5154.1 to the Alcohol
and Tobacco Laboratory. This section
does not preclude approval for products
manufactured solely for export or for
uses other than internal human
consumption (e.g. tobacco flavors or
animal feed flavors) in accordance with
laws and regulations administered by
FDA. Under §17.123, manufacturers
may be required to demonstrate
compliance with FDA requirements
applicable to this section.

§17.137 Formulas disapproved for
drawback.

A formula may be disapproved for
drawback either because it does not
prescribe appropriate ingredients in
sufficient quantities to make the product
unfit for beverage use, or because the
product is neither a medicine, a
medicinal preparation, a food product, a
flavor, nor a flavoring extract. The
formula for a disapproved product may
be used as an intermediate product
formula under 8 17.126. No drawback
will be allowed on distilled spirits used
in a disapproved product, unless that
product is later used in the manufacture
of an approved nonbeverage product. In
the case of a product that is disapproved
because it is fit for beverage use, any
further use or disposition of such a
product, other than as an intermediate
product in accordance with this part,
subjects the manufacturer to the
qualification requirements of parts 1
and 19 of this chapter.

Subpart G—Claims for Drawback

§17.141 Drawback.

Upon the filing of a claim as provided
in this subpart, drawback shall be
allowed to any person who meets the
requirements of this part. Drawback
shall be paid at the rate specified by 26
U.S.C. 5134 on each proof gallon of
distilled spirits on which the tax has
been paid or determined and which
have been used in the manufacture of
nonbeverage products. The drawback
rate is $1.00 less than the effective tax
rate. Drawback shall be allowed only to
the extent that the claimant can
establish, by evidence satisfactory to the
regional director (compliance), the
actual quantity of taxpaid or tax-
determined distilled spirits used in the
manufacture of the product, and the
effective tax rate applicable to those
spirits. Special tax as a manufacturer of
nonbeverage products shall be paid
before drawback is allowed.

§17.142 Claims.

(a) General. The manufacturer shall
file claim for drawback with the
regional director (compliance) for the
region in which the place of
manufacture is located. A separate claim
shall be filed for each place of business.
Each claim shall pertain only to
distilled spirits used in the manufacture
or production of nonbeverage products
during any one quarter of the tax year.
Unless the manufacturer is eligible to
file monthly claims (see §§17.143 and
17.144), only one claim per quarter may
be filed for each place of business. The
regional director (compliance) has the
authority to approve or disapprove
claims. Claims shall be filed on ATF
Form 2635 (5620.8), Claim—Alcohol
and Tobacco Taxes.

(b) Manufacturers who are also
proprietors of distilled spirits plants. If
a manufacturer of nonbeverage products
is owned and operated by the same
business entity that owns and operates
a distilled spirits plant, the
manufacturer’s claim for drawback may
be filed for credit on Form 2635
(5620.8). After the claim is approved,
the distilled spirits plant may use the
claim as an adjustment decreasing the
taxes due in Schedule B of ATF Form
5000.24, Excise Tax Return.
Adjustments resulting from an approved
drawback claim are not subject to
interest. This procedure may be utilized
only if the manufacturer of nonbeverage
products and the distilled spirits plant
have the same employer identification
number.

§17.143 Notice for monthly claims.

If the manufacturer has notified the
regional director (compliance), in
writing, of an intention to file claims on
a monthly basis instead of a quarterly
basis, and has filed a bond in
compliance with the provisions of this
part, claims may be filed monthly
instead of quarterly. The election to file
monthly claims shall not preclude a
manufacturer from filing a single claim
covering an entire quarter, or a single
claim covering just two months of a
quarter, or two claims (one of them
covering one month and the other
covering two months). An election for
the filing of monthly claims may be
withdrawn by the manufacturer by
filing a notice to that effect, in writing,
with the regional director (compliance).

§17.144 Bond for monthly claims.

Each person intending to file claims
for drawback on a monthly basis shall
file with the regional director
(compliance) an executed bond on ATF
Form 5154.3, conforming to the
provisions of subpart E of this part. A
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monthly drawback claim shall not be
allowed until bond coverage in a
sufficient amount has been approved by
the regional director (compliance).
When the limit of liability under a bond
given in less than the maximum amount
has been reached, further drawback on
monthly claims may be suspended until
a strengthening or superseding bond in
a sufficient amount is furnished.

§17.145 Date of filing claim.

Quarterly claims for drawback shall
be filed with the regional director
(compliance) within six months after
the quarter in which the distilled spirits
covered by the claim were used in the
manufacture of nonbeverage products.
Monthly claims for drawback may be
filed at any time after the end of the
month in which the distilled spirits
covered by the claim were used in the
manufacture of nonbeverage products,
but shall be filed not later than the close
of the sixth month succeeding the
quarter in which the spirits were used.

§17.146
claim.

The claim shall set forth the
following:

(a) Whether the special tax has been
paid.

(b) That the distilled spirits on which
drawback is claimed were fully taxpaid
or tax-determined at the effective tax
rate applicable to the distilled spirits.

(c) That the distilled spirits on which
the drawback is claimed were used in
the manufacture of nonbeverage
products.

(d) Whether the nonbeverage products
were manufactured in compliance with
gquantitative formulas approved under
subpart F of this part. (If not, attach
explanation.)

(e) That the data submitted in support
of the claim are correct.

Information to be shown by the

§17.147 Supporting data.

(a) Each claim for drawback shall be
accompanied by supporting data
presented according to the format
shown on ATF Form 5154.2, Supporting
Data for Nonbeverage Drawback Claims
(or according to any other suitable
format which provides the same
information). Modifications of Form
5154.2 may be used without prior
authorization, if the modified format
clearly shows all of the required
information that is pertinent to the
manufacturing operation. Under
§17.123, the regional director
(compliance) may require additional
supporting data when needed to
determine the correctness of drawback
claims.

(b) Separate data shall be shown for
eligible distilled spirits taxpaid at

different effective tax rates. This
requirement applies to all eligible
spirits, including eligible recovered
alcohol and eligible spirits contained in
intermediate products.

(c) Separate data shall be shown for
imported rum, spirits from Puerto Rico
containing at least 92% rum, and spirits
from the U.S. Virgin Islands containing
at least 92% rum. The total number of
proof gallons of each such category used
subject to drawback during the claim
period shall also be shown, with
separate totals for each effective tax rate.
These amounts shall include eligible
spirits and rum from intermediate
products or recovered alcohol.

(d) Any gain in eligible distilled
spirits reported in the supporting data
shall be reflected by an equivalent
deduction from the amount of drawback
claimed. Gains shall not be offset by
known losses.

§17.148 Allowance of claims.

(a) General. Except in the case of
fraudulent noncompliance, no claim for
drawback shall be denied for a failure to
comply with either 26 U.S.C. 5131-5134
or the requirements of this part, if the
claimant establishes that spirits on
which the tax has been paid or
determined were in fact used in the
manufacture of medicines, medicinal
preparations, food products, flavors,
flavoring extracts, or perfume, which
were unfit for beverage purposes.

(b) Penalty. Noncompliance with the
requirements of 26 U.S.C. 5131-5134 or
of this part subjects the claimant to a
civil penalty of $1,000 for each separate
product, reflected in a claim for
drawback, to which the noncompliance
relates, or the amount claimed for that
product, whichever is less, unless the
claimant establishes that the
noncompliance was due to reasonable
cause. Late filing of a claim subjects the
claimant to a civil penalty of $1,000 or
the amount of the claim, whichever is
less, unless the claimant establishes that
the lateness was due to reasonable
cause.

(c) Reasonable cause. Reasonable
cause exists where a claimant
establishes it exercised ordinary
business care and prudence, and still
was unable to comply with the statutory
and regulatory requirements. Ignorance
of law or regulations, in and of itself, is
not reasonable cause. Each case is
individually evaluated.

(Sec. 452, Pub. L. 98-369, 98 Stat. 819 (26
U.S.C. 5134(c))

Spirits Subject to Drawback

§17.151 Use of distilled spirits.

Distilled spirits are considered to
have been used in the manufacture of a

product under this part if the spirits are
consumed in the manufacture, are
incorporated into the product, or are
determined by ATF to have been
otherwise utilized as an essential part of
the manufacturing process. However,
spirits lost by causes such as spillage,
leakage, breakage or theft, and spirits
used for purposes such as rinsing or
cleaning a system, are not considered to
have been used in the manufacture of a
product.

§17.152 Time of use of spirits.

(a) General. Distilled spirits shall be
considered used in the manufacture of
a product as soon as that product
contains all the ingredients called for by
its formula.

(b) Spirits used in an ion exchange
column. Distilled spirits used in
recharging an ion exchange column, the
operation of which is essential to the
production of a product, shall be
considered to be used when the spirits
are entered into the manufacturing
system in accordance with the product’s
formula.

(c) Products requiring additional
processing or treatment. Further
manipulation of a product, such as
aging or filtering, subsequent to the
mixing together of all of its ingredients,
shall not postpone the time when spirits
are considered used, as determined
under paragraph (a) of this section. This
is true even if at the time of use there
has not yet been a final determination
of alcoholic content by assay. If,
however, it is later found necessary to
add more distilled spirits to standardize
the product, such added spirits shall be
considered as used in the period during
which they were added.

(d) Nonbeverage products used to
manufacture other products.
Nonbeverage products may be used to
manufacture other nonbeverage (or
intermediate) products. However, such
subsequent usage of a nonbeverage
product shall not affect the time when
the distilled spirits contained therein
are considered used. When distilled
spirits are used in the manufacture of a
nonbeverage product, the time of use
shall be the point at which that product
first contains all of its prescribed
ingredients, and such use shall not be
determined by the time of any
subsequent usage of that product in
another product.

§17.153 Recovered spirits.

(a) Recovery from intermediate
products. Eligible spirits recovered in
the manufacture of intermediate
products are not subject to drawback
until such recovered spirits are used in
the manufacture of a nonbeverage
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product. (However, see §17.127 with
respect to optional treatment of
ingredients as unfinished nonbeverage
products, rather than as intermediate
products.) Spirits recovered in the
manufacture of intermediate products
shall be reused only in the manufacture
of intermediate or nonbeverage
products.

(b) Recovery from nonbeverage
products. Distilled spirits recovered in
the manufacture of a nonbeverage
product are considered as having been
used in the manufacture of that product.
If the spirits were eligible when so used,
they became subject to drawback at that
time. Upon recovery, such spirits may
be reused in the manufacture of
nonbeverage products, but shall not be
reused for any other purpose. When
reused, such recovered spirits are not
again eligible for drawback and shall not
be used in the manufacture of
intermediate products.

(c) Cross references. For additional
provisions respecting the recovery of
distilled spirits and related
recordkeeping requirements, see
§§17.168 and 17.183.

§17.154 Spirits contained in intermediate
products.

Spirits contained in an intermediate
product are not subject to drawback
until that intermediate product is used
in the manufacture of a nonbeverage
product.

§17.155 Spirits consumed in
manufacturing intermediate products.

Spirits consumed in the manufacture
of an intermediate product—which are
not contained in the intermediate
product at the time of its use in
nonbeverage products—are not subject
to drawback. Such spirits are not
considered to have been used in the
manufacture of nhonbeverage products.
However, see 8 17.127 with respect to
optional treatment of ingredients as
unfinished nonbeverage products, rather
than as intermediate products.

Subpart H—Records

§17.161 General.

Each person claiming drawback on
taxpaid distilled spirits used in the
manufacture of nonbeverage products
shall maintain records showing the
information required in this subpart. No
particular form is prescribed for these
records, but the data required to be
shown shall be clearly recorded and
organized to enable ATF officers to trace
each operation or transaction, monitor
compliance with law and regulations,
and verify the accuracy of each claim.
Ordinary business records, including
invoices and cost accounting records,

are acceptable if they show the required
information or are annotated to show
any such information that is lacking.
The records shall be kept complete and
current at all times, and shall be
retained by the manufacturer at the
place covered by the special tax stamp
for the period prescribed in §17.170.

§17.162 Receipt of distilled spirits.

(a) Distilled spirits received in tank
cars, tank trucks, barrels, or drums. For
distilled spirits received in tank cars,
tank trucks, barrels, or drums, the
manufacturer shall record, with respect
to each shipment received—

(1) The date of receipt;

(2) The name and address of the
person from whom received;

(3) The serial number or other
identification mark (if any) of each tank
car, tank truck, barrel, or drum;

(4) The name of the producer or
warehouseman who paid or determined
the tax;

(5) The effective tax rate (if other than
the rate prescribed by 26 U.S.C. 5001);
and

(6) The kind, quantity, and proof (or
alcohol percentage by volume) of the
spirits.

(b) Distilled spirits received in bottles.
For distilled spirits received in bottles,
the manufacturer shall record—

(1) The date of receipt;

(2) The name and address of the
seller;

(3) The serial number of each case, if
the bottles are received in cases;

(4) The name of the bottler;

(5) The effective tax rate (if other than
the rate prescribed by 26 U.S.C. 5001);
and

(6) The kind, quantity, and proof (or
alcohol percentage by volume) of the
spirits.

(c) Distilled spirits received by
pipeline. For distilled spirits received
by pipeline, the manufacturer shall
record—

(1) The date of receipt;

(2) The name of the producer or
warehouseman who paid or determined
the tax;

(3) The effective tax rate (if other than
the rate prescribed by 26 U.S.C. 5001);
and

(4) The kind, quantity, and proof (or
alcohol percentage by volume) of the
spirits.

(d) Determination of quantity. At the
time of receipt, each manufacturer shall
determine (preferably by weight) and
record the exact number of proof gallons
of distilled spirits received. The amount
received in bottles may be determined
by the required statements on the labels.
The amount received in sealed drums
with no evidence of leakage may be

determined from the record of
shipment, which is required by §19.780
of this chapter to accompany spirits
received from a distilled spirits plant. If
spirits are received in a tank car or tank
truck, and the result of the
manufacturer’s gauge of the spirits is
within 0.2 percent of the number of
proof gallons reported on the record of
shipment required by §19.780, then the
number of proof gallons reported on that
record may be recorded as the quantity
received. Nevertheless, the receiving
gauge shall be noted on the record of
receipt. If, for any shipment, the amount
recorded in the manufacturer’s records
as the quantity received is greater than
the amount shown as taxpaid on the
record required by § 19.780, a deduction
equivalent to the excess shall be made
from the amount of drawback claimed
in the manufacturer’s claim covering
that period. If no claim is filed for that
period, then the deduction shall be
made in the manufacturer’s next claim.
Losses in transit that exceed the 0.2
percent limitation provided in this
paragraph shall be determined and
noted on the record of receipt. Such
losses shall not be recorded as distilled
spirits received.

(e) Receipt of imported rum, or spirits
from Puerto Rico or the Virgin Islands.
If spirits are received which contain at
least 92% rum, and which originate
from Puerto Rico or the U.S. Virgin
Islands, the record of receipt shall
indicate the place of origin. If rum is
received, the record shall indicate
whether it is from Puerto Rico, from the
U.S. Virgin Islands, imported from other
countries, or domestic.

(f) Shipments from distilled spirits
plants. If spirits are received directly
from the distilled spirits plant that paid
or determined the tax, the manufacturer
shall retain the record of shipment
required by §19.780 of this chapter. To
the extent that the information on that
record duplicates the requirements of
this section, retention of that record
shall satisfy those requirements. If there
are differences between the information
on the record of shipment and the
information required to be recorded by
this section, the requirements of this
section may be met by appropriate
annotations on the record of shipment.

§17.163 Evidence of taxpayment of
distilled spirits.

(a) Shipments from distilled spirits
plants. For each shipment of taxpaid
spirits from the bonded premises of a
distilled spirits plant, the manufacturer
shall obtain the record of shipment
prepared by the supplier under §19.780
of this chapter. This record shall be
retained with the commercial invoice (if
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the latter is a separate document) as
evidence of taxpayment of the spirits.
The record shall show the effective tax
rate(s) (if other than the rate prescribed
by 26 U.S.C. 5001) applicable to the
shipment.

(b) Purchases from wholesale and
retail liquor dealers. Manufacturers
shall obtain commercial invoices or
other documentation pertaining to
purchases of distilled spirits from
wholesale and retail liquor dealers
(including such dealership operations
when conducted in conjunction with a
distilled spirits plant). For spirits other
than alcohol, grain spirits, neutral
spirits, distilled gin, or straight whisky
(as defined in the standards of identity
prescribed by §5.22 of this chapter), the
manufacturer of nonbeverage products
shall obtain evidence, from the producer
or bottler of the spirits, as to the
effective tax rate paid thereon.

(c) Imported spirits. For imported
spirits that were taxpaid through
Customs, evidence of such taxpayment
(such as Customs Forms 7501 and 7505,
receipted to indicate payment of tax,
and the certificate of effective tax rate
computation, if applicable) shall be
secured from the importer and retained
by the manufacturer.

(d) Evidence of effective tax rate. If
the evidence of effective tax rate,
required by this section for distilled
spirits products that may contain wine
or flavors, is not obtained, drawback
shall only be allowed based on the
lowest effective tax rate possible for the
kind of distilled spirits product used.

§17.164 Production record.

(a) General. Each manufacturer shall
keep a production record for each batch
of intermediate product and for each
batch of nonbeverage product. The
production record shall be an original
record made at the time of production
by a person (or persons) having actual
knowledge thereof. If any product is
produced by a continuous process
rather than by batches, the production
record shall pertain to the total quantity
of that product produced during each
claim period.

(b) Information to be shown. The
record shall show the name and formula
number of the product, the actual
quantities of all ingredients used in the
manufacture of the batch (including the
proof or alcohol percentage by volume
of all spirits), the date when eligible
spirits were considered used (see
§17.152), the effective tax rate
applicable to those spirits (if other than
the rate prescribed by 26 U.S.C. 5001),
and the quantity of product produced.
The alcohol content of the product shall
be shown if a test of alcohol content was

made (see paragraph (e) of this section).
Usage of eligible and ineligible spirits
shall be shown separately. If spirits from
Puerto Rico or the U.S. Virgin Islands,
containing at least 92% rum, were used,
the record shall indicate their place of
origin. If rum was used, the record shall
indicate whether it was from Puerto
Rico, from the U.S. Virgin Islands,
imported from other countries, or
domestic. If spirits were recovered, the
production record shall so indicate, and
the record required by 817.168 shall be
kept. If drawback is claimed on spirits
consumed as an essential part of the
manufacture of a nonbeverage product,
which were not contained in that
product at its completion, then the
production record shall show the
guantity of spirits so consumed in the
manufacture of each batch.

(c) Specificity of information. The
production record shall refer to
ingredients by the same names as are
used for them in the product’s formula.
This includes formulas submitted to
ATF and formulas contained in the
publications listed in §17.132. Other
names for the ingredients may be added
in the production record, if necessary
for the manufacturer’s operations. Usage
of ingredients (including spirits) may be
shown in units of weight or volume.

(d) Determining quantity of distilled
spirits used. Each manufacturer shall
accurately determine, by weight or
volume, and record in the production
records the quantity of all distilled
spirits used. When the quantity used is
determined by volume, adjustments
shall be made if the temperature of the
spirits is above or below 60 degrees
Fahrenheit. A table for correction of
volume of spirituous liquors to 60
degrees Fahrenheit, Table 7 of the
“Gauging Manual,” is available. See
subpart E of part 30 of this chapter and
§30.67. Losses after receipt due to
leakage, spillage, evaporation, or other
causes not essential to the
manufacturing process shall be
accurately recorded in the
manufacturer’s permanent records at the
time such losses are determined.

(e) Tests of alcohol content. At
representative intervals, the
manufacturer shall verify the alcohol
content of nonbeverage products. The
results of such tests shall be recorded.

§17.165 Receipt of raw ingredients.

For raw ingredients destined to be
used in nonbeverage or intermediate
products, the manufacturer shall record,
for each shipment received—

(a) The date of receipt;

(b) The quantity received; and

(c) The identity of the supplier.

§17.166 Disposition of nonbeverage
products.

(a) Shipments. For each shipment of
nonbeverage products, the manufacturer
shall record—

(1) The formula number of the
product;

(2) The date of shipment;

(3) The quantity shipped; and

(4) The identity of the consignee.

(b) Other disposition. For other
dispositions of nonbeverage products,
the manufacturer shall record—

(1) The type of disposition;

(2) The date of disposition; and

(3) The quantity of each product so
disposed of.

(c) Exception. The manufacturer need
not keep the records required by
paragraphs (a) and (b) of this section for
any nonbeverage product which either
contains less than 3 percent of distilled
spirits by volume, or is sold by the
producer directly to the consumer in
retail quantities. However, when needed
for protection of the revenue, the
regional director (compliance) may at
any time require the keeping of these
records upon giving at least five days’
notice to the manufacturer.

§17.167 Inventories.

(a) Distilled spirits. The “‘on hand”
figures reported in Part Il of ATF Form
5154.2 shall be verified by physical
inventories taken as of the end of each
quarter in which nonbeverage products
were manufactured for purposes of
drawback. Spirits taxpaid at different
effective tax rates shall be inventoried
separately. The inventory record shall
show the date inventory was taken, the
person(s) by whom it was taken,
subtotals for each product inventoried,
and any gains or losses disclosed; and
shall be retained with the
manufacturer’s records. The
manufacturer shall explain in Part IV of
the supporting data (Form 5154.2) any
discrepancy between the amounts on
hand as disclosed by physical inventory
and the amounts indicated by the
manufacturer’s records. Any gain in
eligible spirits disclosed by inventory
requires an equivalent deduction from
the claim with which the inventory is
reported. Gains shall not be offset by
known losses. If no claim is filed for a
quarter (nor for any monthly period
therein), then no physical inventory is
required for that quarter.

(b) Raw ingredients and nonbeverage
products. When necessary for ensuring
compliance with regulations and
protection of the revenue, the regional
director (compliance) may require a
manufacturer to take physical
inventories of finished nonbeverage
products, and/or raw ingredients
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intended for use in the manufacture of
nonbeverage or intermediate products.
The results of such inventories shall be
recorded in the manufacturer’s records.
Any discrepancy between the amounts
on hand as disclosed by physical
inventory and such amounts as
indicated by the manufacturer’s records
shall also be recorded with an
explanation of its cause.

§17.168 Recovered spirits.

(a) Each manufacturer intending to
recover distilled spirits under the
provisions of this part shall first notify
the regional director (compliance). Any
apparatus used to separate alcohol is
subject to the registration requirements
of 26 U.S.C. 5179 and subpart C of part
170 of this chapter. Recovery operations
shall only be conducted on the premises
covered by the manufacturer’s special
tax stamp.

(b) The manufacturer shall keep a
record of the distilled spirits recovered
and the subsequent use to which such
spirits are put. The record shall show—

(1) The date of recovery;

(2) The commodity or process from
which the spirits were recovered;

(3) The amount in proof gallons, or by
weight and proof (or alcohol percentage
by volume) of distilled spirits recovered;

(4) The amount in proof gallons, or by
weight and proof (or alcohol percentage
by volume) of recovered distilled spirits
reused;

(5) The commodity in which the
recovered distilled spirits were reused;
and

(6) The date of reuse.

(c) Whenever recovered spirits are
destroyed (see §17.183), the record shall
further show—

(1) The reason for the destruction;

(2) The date, time, location, and
manner of destruction;

(3) The number of proof gallons
destroyed; and

(4) The name of the individual who
accomplished or supervised the
destruction.

§17.169 Transfer of intermediate
products.

When intermediate products are
transferred as permitted by §17.185(b),
supporting records of such transfers
shall be kept at the shipping and
receiving plants, showing the date and
quantity of each product transferred.

§17.170 Retention of records.

Each manufacturer shall retain for a
period of not less than 3 years all
records required by this part, a copy of
all claims and supporting data filed in
support thereof, all commercial invoices
or other documents evidencing

taxpayment or tax-determination of
domestic spirits, all documents
evidencing taxpayment of imported
spirits, and all bills of lading received
which pertain to shipments of spirits. In
addition, a copy of each formula
submitted on ATF Form 5154.1 shall be
retained at each factory where the
formula is used, for not less than 3 years
from the date of filing of the last claim
for drawback under the formula. A copy
of an approval to use an alternate
method or procedure shall be retained
as long as the manufacturer employs the
method or procedure, and for 3 years
thereafter. Further, the regional director
(compliance) may require these records,
forms, and documents to be retained for
an additional period of not more than 3
years in any case where he or she deems
such retention to be necessary or
advisable for protection of the revenue.

§17.171

All of the records, forms, and
documents required to be retained by
§17.170 shall be kept at the place
covered by the special tax stamp and
shall be readily available during the
manufacturer’s regular business hours
for examination and copying by ATF
officers. At the same time, any other
books, papers, records or memoranda in
the possession of the manufacturer,
which have a bearing upon the matters
required to be alleged in a claim for
drawback, shall be available for
inspection by ATF officers.

(Sec. 5133, 68A Stat. 623 (26 U.S.C. 5133);

sec. 201, Pub. L. 85-859, 72 Stat. 1348 (26
U.S.C. 5146)).

Inspection of records.

Subpart —Miscellaneous Provisions

§17.181 Exportation of medicinal
preparations and flavoring extracts.

Medicinal preparations and flavoring
extracts, approved for drawback under
the provisions of this part, may be
exported subject to 19 U.S.C. 1313(d),
which authorizes export drawback equal
to the entire amount of internal revenue
tax found to have been paid on the
domestic alcohol used in the
manufacture of such products. (Note:
Export drawback is not allowed for
imported alcohol under this provision
of customs law.) Claims for such export
drawback shall be filed in accordance
with the applicable regulations of the
U.S. Customs Service. Such claims may
cover either the full rate of tax which
has been paid on the alcohol, if no
nonbeverage drawback has been
claimed thereon, or else the remainder
of the tax if nonbeverage drawback
under 26 U.S.C. 5134 has been or will
be claimed.

§17.182 Drawback claims by druggists.

Drawback of tax under 26 U.S.C. 5134
is allowable on taxpaid distilled spirits
used in compounding prescriptions by
druggists who have paid the special tax
prescribed by 26 U.S.C. 5131. The
prescriptions so compounded shall be
shown in the supporting data by listing
the first and last serial numbers thereof.
The amount of taxpaid spirits used in
each prescription need not be shown,
but such prescriptions shall be made
available for examination by ATF
officers. If refills have been made of
prescriptions received in a previous
claim period, their serial numbers shall
be recorded separately. Druggists
claiming drawback as authorized by this
section are subject to all the applicable
requirements of this part, except those
requiring the filing of quantitative
formulas.

§17.183 Disposition of recovered alcohol
and material from which alcohol can be
recovered.

(a) Recovered alcohol. Manufacturers
of nonbeverage products shall not sell or
transfer recovered spirits to any other
premises without ATF authorization
under §17.3. If recovered spirits are
stored pending reuse, storage facilities
shall be adequate to protect the revenue.
If recovered spirits are destroyed, the
record required by § 17.168(c) must be
kept. Spirits recovered from
intermediate products may be destroyed
without notice to ATF. Spirits recovered
from nonbeverage products may be
destroyed pursuant to a notice filed
with the regional director (compliance)
at least 12 days prior to the date of
destruction. The notice shall state the
reason for the destruction, the intended
date of destruction, and the approximate
quantity involved. The regional director
(compliance) may impose specific
conditions, including requiring that the
destruction be witnessed by an ATF
officer. Unless the manufacturer is
otherwise advised by the regional
director (compliance) before the date
specified in the notice, the destruction
may proceed as planned.

(b) By-product material (general). By-
product material from which alcohol
can be recovered shall not be sold or
transferred unless the alcohol has been
removed or an approved substance has
been added to prevent recovery of
residual alcohol. Material from which
alcohol can be recovered may also be
destroyed on the manufacturer’s
premises by a suitable method. Except
as provided in paragraph (c) of this
section, prior written approval shall be
obtained from the regional director
(compliance) as to the adequacy, under
this section, of any substance proposed
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to be added to prevent recovery of
alcohol, or of any proposed method of
destruction.

(c) Spent vanilla beans. Specific
approval from the regional director
(compliance) is not required when spent
vanilla beans containing residual
alcohol are destroyed on the
manufacturer’s premises by burning, or
when they are removed from those
premises after treatment with sufficient
kerosene, mineral spirits, rubber
hydrocarbon solvent, or gasoline to
prevent recovery of residual alcohol.

§17.184 Distilled spirits container marks.

All marks required by Part 19 of this
chapter shall remain on containers of
taxpaid distilled spirits until the
contents are emptied. Whenever such a
container is emptied, such marks shall
be completely obliterated.

(Sec. 454, Pub. L. 98-369, 98 Stat. 820 (26
U.S.C. 5206(d)))

§17.185 Requirements for intermediate
products and unfinished nonbeverage
products.

(a) General. Self-manufactured
ingredients made with taxpaid spirits
may be accounted for either as
intermediate products or as unfinished
nonbeverage products. The
manufacturer may choose either method
of accounting for such self-
manufactured ingredients (see § 17.127).
However, the method selected
determines the requirements that will
apply to those ingredients, as prescribed
in paragraphs (b) and (c) of this section.

(b) Intermediate products.
Intermediate products shall be used
exclusively in the manufacture of
nonbeverage products. Intermediate
products may be accumulated and
stored indefinitely and may be used in
any nonbeverage product whose
formula calls for such use. Intermediate
products shall be manufactured by the
same entity that manufactures the
finished nonbeverage products.
Intermediate products shall not be sold
or transferred between separate and
distinct entities. However, they may be
transferred to another branch or plant of
the same manufacturer, for use there in
the manufacture of approved
nonbeverage products. (See §17.169 for
recordkeeping requirement.) For the
purposes of this section, the phrase
‘“‘separate and distinct entities” includes
parent and subsidiary corporations,
regardless of any corporate (or other)
relationship, and even if the stock of
both the manufacturing firm and the
receiving firm is owned by the same
persons.

(c) Unfinished nonbeverage products.
An unfinished nonbeverage product

shall only be used in the particular
nonbeverage product for which it was
manufactured, and shall be entirely so
used within the time limit stated in the
approved ATF Form 5154.1. Spirits
dissipated or recovered in the
manufacture of unfinished nonbeverage
products shall be regarded as having
been dissipated or recovered in the
manufacture of nonbeverage products.
Spirits contained in such unfinished
products shall be accounted for in the
supporting data under §17.147 and
inventoried under §17.167 as “‘in
process’ in nonbeverage products.
Production of unfinished nonbeverage
products shall be recorded as an integral
part of the production records for the
related nonbeverage products.
Unfinished nonbeverage products shall
not be transferred to other premises.

§17.186 Transfer of distilled spirits to
other containers.

A manufacturer may transfer taxpaid
distilled spirits from the original
package to other containers at any time
for the purpose of facilitating the
manufacture of products unfit for
beverage use. Containers into which
distilled spirits have been transferred
under this section shall bear a label
identifying their contents as taxpaid
distilled spirits, and shall be marked
with the serial number of the original
package from which the spirits were
withdrawn.

§17.187 Discontinuance of business.

The manufacturer shall notify ATF
when business is to be discontinued.
Upon discontinuance of business, a
manufacturer’s entire stock of taxpaid
distilled spirits on hand may be sold in
a single sale without the necessity of
qualifying as a wholesaler under part 1
of this chapter or paying special tax as
a liquor dealer under part 194 of this
chapter. The spirits likewise may be
returned to the person from whom
purchased, or they may be destroyed or
given away.

PART 19—[AMENDED]

Paragraph B. The regulations in 27
CFR part 19 are amended as follows:

1. The authority citation for part 19
continues to read as follows:

Authority: 19 U.S.C. 81c, 1311, 26 U.S.C.
5001, 5002, 5004-5006, 5008, 5010, 5041,
5061, 5062, 5066, 5081, 5101, 5111-5113,
5142, 5143, 5146, 5171-5173, 5175, 5176,
5178-5181, 5201-5204, 5206, 5207, 5211-
5215, 5221-5223, 5231, 5232, 5235, 5236,
5241-5243, 5271, 5273, 5301, 5311-5313,
5362, 5370, 5373, 5501-5505, 5551-5555,
5559, 5561, 5562, 5601, 5612, 5682, 6001,
6065, 6109, 6302, 6311, 6676, 6806, 7011,
7510, 7805; 31 U.S.C. 9301, 9303, 9304, 9306.

2. Part 19, subpart D, is amended to
add 88 19.57-19.58 grouped under an
undesignated center heading, to read as
follows:

* * * * *

Subpart D—Administrative and
Miscellaneous Provisions

Sec.

Activities Not Subject to This Part

19.57 Recovery and reuse of denatured
spirits in manufacturing processes.

19.58 Use of taxpaid distilled spirits to
manufacture products unfit for beverage

use.
* * * * *

Subpart D—Administrative and
Miscellaneous Provisions

Activities Not Subject to This Part

§19.57 Recovery and reuse of denatured
spirits in manufacturing processes.

The following persons are not, by
reason of the activities listed below,
subject to the provisions of this part, but
they shall comply with the provisions of
part 20 of this chapter relating to the use
and recovery of spirits or denatured
spirits:

(a) Manufacturers who use denatured
spirits, or articles or substances
containing denatured spirits, in a
process wherein any part or all of the
spirits, including denatured spirits, are
recovered.

(b) Manufacturers who use denatured
spirits in the production of chemicals
which do not contain spirits but which
are used on the permit premises in the
manufacture of other chemicals
resulting in spirits as a by-product.

(c) Manufacturers who use chemicals
or substances which do not contain
spirits or denatured spirits (but which
were manufactured with specially
denatured spirits) in a process resulting
in spirits as a by-product.

(Sec 201, Pub. L. 85-859, 72 Stat. 1372, as
amended (26 U.S.C. 5273))

§19.58 Use of taxpaid distilled spirits to
manufacture products unfit for beverage
use.

(a) General. Apothecaries,
pharmacists, and manufacturers are not
required to qualify as processors under
26 U.S.C. 5171 before manufacturing or
compounding the following products, if
the tax has been paid or determined on
all of the distilled spirits contained
therein:

(1) Medicines, medicinal
preparations, food products, flavors,
flavoring extracts, and perfume,
conforming to the standards for
approval of nonbeverage drawback
products found in §§17.131-17.137 of
this chapter, whether or not drawback is
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actually claimed on those products.
Except as provided in paragraph (c) of
this section, a formula need not be
submitted if drawback is not desired.

(2) Patented, patent, and proprietary
medicines that are unfit for use for
beverage purposes.

(3) Toilet, medicinal, and antiseptic
preparations and solutions that are unfit
for use for beverage purposes.

(4) Laboratory reagents, stains, and
dyes that are unfit for use for beverage
purposes.

(5) Flavoring extracts, syrups, and
concentrates that are unfit for use for
beverage purposes.

(b) Exceptions; products classed as
beverages. Products specified under part
17 of this chapter as being fit for
beverage use are alcoholic beverages.
Bitters, patent medicines, and similar
alcoholic preparations which are fit for
beverage purposes, although held out as
having certain medicinal properties, are
also alcoholic beverages. Such products
are required to be manufactured on the
bonded premises of a distilled spirits
plant, and are subject to the provisions
of this part.

(c) Formulas and samples; when
required. On request of the Director, or
when in doubt as to the classification of
a product, the manufacturer shall
submit to the Director the formula for
and a sample of the product for
examination to verify the
manufacturer’s claim of exemption from
qualification requirements.

(d) Change of formula; when required.
If the regional director (compliance)
finds at any time that any product
manufactured under paragraph (a) of
this section is being used for beverage
purposes, or for mixing with beverage
spirits other than by a processor, he or
she shall notify the manufacturer to
desist from manufacturing the product
until the formula is changed to make the
product not susceptible of beverage use
and the change is approved by the
Director. (However, the provisions of
this paragraph shall not prohibit such
products, which are unfit for beverage
use, from being used in small quantities
for flavoring drinks at the time of
serving for immediate consumption.)
Where, pursuant to notice, the
manufacturer does not desist, or the
formula is not so modified as to make
the product unsusceptible of beverage
use, the manufacturer shall immediately
qualify as a processor.

(Sec. 805, Pub. L. 96-39, 93 Stat. 275, 278 (26
U.S.C. 5002, 5171))

§19.69 [Removed]

3. Section 19.69 is removed.
4. Section 19.780(c) (4) and (5) are
revised to read as follows:

§19.780 Record of distilled spirits shipped
to manufacturers of nonbeverage products.
* * * * *

(C) * X *

(4) Kind, proof, and quantity of
distilled spirits in each container;

(5) Number of containers of each size;

* * * * *

PART 70—[AMENDED]

Paragraph C. The regulations in 27
CFR part 70 are amended as follows:

1. The authority citation for part 70 is
revised to read as follows:

Authority: 5 U.S.C. 301 and 552; 26 U.S.C.
4181, 4182, 5146, 5203, 5207, 5275, 5367,
5415, 5504, 5555, 5684(a), 5741, 5761(b),
5802, 6020, 6021, 6064, 6102, 6155, 6159,
6201, 6203, 6204, 6301, 6303, 6311, 6313,
6314, 6321, 6323, 6325, 6326, 6331-6343,
6401-6404, 6407, 6416, 6423, 6501-6503,
6511, 6513, 6514, 6532, 6601, 6602, 6611,
6621, 6622, 6651, 6653, 6656—6658, 6665,
6671, 6672, 6701, 6723, 6801, 6862, 6863,
6901, 7011, 7101, 7102, 7121, 7122, 7207,
7209, 7214, 7304, 7401, 7403, 7406, 7423,
7424, 7425, 7426, 7429, 7430, 7432, 7502,
7503, 7505, 7506, 7513, 7601-7606, 7608—
7610, 7622, 7623, 7653, 7805.

2. The concluding text of § 70.321(a)
is amended to read as follows:

§70.321 Registration of persons paying a
special tax.

(a) Persons required to register. * * *
* * * * *

For provisions with respect to the
registration of persons subject to the
special tax imposed by section 5131,
relating to the tax on persons claiming
drawback on distilled spirits used in the
manufacture of certain nonbeverage
products, see section 5132 of the
Internal Revenue Code and 27 CFR part
17 (Drawback on Taxpaid Distilled
Spirits Used in Manufacturing
Nonbeverage Products).

* * * * *

§70.411 [Amended]

3. Section 70.411 is amended by
removing paragraphs (c)(2)(v) and
(c)(2)(vii), redesignating existing
paragraph (c)(2)(vi) as paragraph
(c)(2)(v), and by adding a new paragraph
(c)(2)(vi) to read as follows:

(C) * X *

(2) * * *

(vi) Floor stocks tax on alcoholic
beverages and imported perfumes held
for sale on January 1, 1991.

4. Section 70.411(c)(17) is amended
by replacing the words “‘Part 197" with
the words “‘part 17”".

5. Section 70.414(j) is revised to read
as follows:

§70.414 Preparation and filing of claims.

* * * * *

(j) Distilled spirits used in
nonbeverage products. Procedural
instructions in respect of claims for
drawback of excise tax and claims for
refund of special (occupational) tax,
submitted by persons using distilled
spirits in the manufacture of medicines,
medicinal preparations, food products,
flavors, flavoring extracts, or perfume,
which are unfit for beverage purposes,
are contained in part 17 of title 27 CFR.

* * * * *

PART 170—[AMENDED]

Paragraph D. The regulations in 27
CFR part 170 are amended as follows:

1. The authority citation for part 170
is revised to read as follows:

Authority: 26 U.S.C. 5001, 5002, 5064,

5101, 5102, 5179, 5291, 5301, 5362, 5601,
5615, 5687, 7805; 31 U.S.C. 9304, 9306.

§8170.611-170.618 Subpart U [Removed
and reserved]

2. Subpart U is removed and reserved.

PART 194—[AMENDED]

Paragraph E. The regulations in 27
CFR part 194 are amended as follows:

1. The authority citation for part 194
is revised to read as follows:

Authority: 26 U.S.C. 5001, 5002, 5111—
5117, 5121-5124, 5142, 5143, 5145, 5146,
5206, 5207, 5301, 5352, 5555, 5613, 5681,
5691, 6001, 6011, 6061, 6065, 6071, 6091,
6109, 6151, 6311, 6314, 6402, 6511, 6601,
6621, 6651, 6657, 7011, 7805.

2. Section 194.33(b) is revised to read
as follows:

§194.33 Sales of alcoholic compounds,
preparations, or mixtures containing
distilled spirits, wines, or beer.

* * * * *

(b) Products unfit for beverage use.
Products meeting the requirements for
exemption from qualification under the
provisions of § 19.58 of this chapter
shall be deemed to be unfit for beverage
purposes for the purposes of this part.

§194.191 [Amended]

3. Section 194.191(a) is amended by
replacing the words “Part 170" with the
words “§19.58”.

PART 197—[REMOVED]

Paragraph F. Title 27 CFR part 197 is
removed.

PART 250—[AMENDED]

Paragraph G. The regulations in 27
CFR part 250 are amended as follows:

1. The authority citation for part 250
continues to read as follows:
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Authority: 19 U.S.C. 81c; 26 U.S.C. 5001,
5007, 5008, 5010, 5041, 5051, 5061, 5081,
5111, 5112, 5114, 5121, 5122, 5124, 5131-
5134, 5141, 5146, 5207, 5232, 5271, 5276,
5301, 5314, 5555, 6001, 6301, 6302, 6804,
7101, 7102, 7651, 7652, 7805; 27 U.S.C. 203,
205; 31 U.S.C. 9301, 9303, 9304, 9306.

§250.11 [Amended]

2. The definition of “Chief, Puerto
Rico Operations” in §250.11 is
amended by replacing the words “Room
329" with the words ‘““Room 659”".

3. The definition of “Eligible article”
in §250.11 is amended by replacing the
words “flavor or flavoring extract” with
the words “‘flavor, flavoring extract or
perfume”.

§250.51 [Amended]

4. Paragraph (a) of §250.51 is
amended by replacing the words “‘part
197" with the words “part 17”.

5. Paragraph (c) of §250.51 is
amended by replacing the words
*5530.5 (1678)”" with the words “5154.1
(formerly 1678)".

§250.171 [Amended]

6. The second sentence of §250.171 is
amended by replacing the words “‘part
197" with the words “‘part 17”.

7. Section 250.172 is revised to read
as follows:

§250.172 Bonds.

(a) General. Persons bringing eligible
articles into the United States from
Puerto Rico and intending to file
monthly claims for drawback under the
provisions of this subpart shall obtain a
bond on Form 5154.3. When the limit of
liability under a bond given in less than
the maximum amount has been reached,
further drawback on monthly claims
may be suspended until a strengthening
or superseding bond in a sufficient
amount has been furnished. For
provisions relating to bonding
requirements, subpart E of part 17 of
this chapter is incorporated in this part,
but references therein to a regional
director (compliance) shall apply, for
purposes of this part, to the Chief,
Puerto Rico Operations.

(b) Approval required. No person
bringing eligible articles into the United
States from Puerto Rico may file
monthly claims for drawback under the
provisions of this subpart until bond on
Form 5154.3 has been approved by the
Chief, Puerto Rico Operations. Bonds
approved by a regional director
(compliance) prior to the effective date
of this provision shall remain in effect.

8. In §250.173, the first sentence of
paragraph (a), the introductory text of
paragraph (c), and the first sentence of
paragraph (d) are revised to read as
follows:

§250.173 Claims for drawback.

(a) General. Persons bringing eligible
articles into the United States from
Puerto Rico shall file claim for
drawback on Form 2635 (5620.8) with
the Chief, Puerto Rico
Operations. * * *

* * * * *

(c) Supporting data. Each claim shall
be accompanied by supporting data as
specified in this paragraph. ATF Form
5154.2, Supporting Data for
Nonbeverage Drawback Claims, may be
used, or the claimant may use any
suitable format that provides the
following information:

* * * * *

(d) Date of filing claim. Quarterly
claims for drawback shall be filed with
the Chief, Puerto Rico Operations,
within the 6 months next succeeding
the quarter in which the eligible
products covered by the claim were
brought into the United States. * * *

§250.221 [Amended]

9. Paragraph (a) of §250.221 is
amended by replacing the words “‘part
197" with the words “part 17”.

10. Paragraph (c) of §250.221 is
amended by replacing the words
*5530.5 (1678)” with the words ““5154.1
(formerly 1678)".

§250.307 [Amended]

11. The second sentence of § 250.307
is amended by replacing the words
“Part 197", wherever they occur, with
the words “part 17”.

12. Section 250.308 is revised to read
as follows:

§250.308 Bonds.

(a) General. Persons bringing eligible
articles into the United States from the
Virgin Islands and intending to file
monthly claims for drawback under the
provisions of this subpart shall obtain a
bond on Form 5154.3. When the limit of
liability under a bond given in less than
the maximum amount has been reached,
further drawback on monthly claims
may be suspended until a strengthening
or superseding bond in a sufficient
amount has been furnished. For
provisions relating to bonding
requirements, subpart E of part 17 of
this chapter is incorporated in this part,
but references therein to a regional
director (compliance) shall apply, for
purposes of this part, to the Chief,
Puerto Rico Operations.

(b) Approval required. No person
bringing eligible articles into the United
States from the Virgin Islands may file
monthly claims for drawback under the
provisions of this subpart until bond on
Form 5154.3 has been approved by the
Chief, Puerto Rico Operations. Bonds

approved by a regional director
(compliance) prior to the effective date
of this provision shall remain in effect.

13. In §250.309, the first sentence of
paragraph (a), the introductory text of
paragraph (c), paragraph (c)(1) in its
entirety, and the first sentence of
paragraph (d) are revised to read as
follows:

§250.309 Claims for drawback.

(a) General. Persons bringing eligible
articles into the United States from the
Virgin Islands shall file claim for
drawback on Form 2635 (5620.8) with
the Chief, Puerto Rico
Operations. * * *

* * * * *

(c) Supporting data. Each claim shall
be accompanied by supporting data as
specified in this paragraph. ATF Form
5154.2, Supporting Data for
Nonbeverage Drawback Claims, may be
used, or the claimant may use any
suitable format that provides the
following information:

(1) The control number of the Special
Tax Stamp and the tax year for which
issued,;

* * * * *

(d) Date of filing claim. Quarterly
claims for drawback shall be filed with
the Chief, Puerto Rico Operations,
within the 6 months next succeeding
the quarter in which the eligible
products covered by the claim were
brought into the United States. * * *

Signed: April 5, 1996.
Bradley A. Buckles,
Acting Director.

Approved: May 9, 1996.
John P. Simpson,

Deputy Assistant Secretary, (Regulatory,
Tariff and Trade Enforcement).

[FR Doc. 96-14881 Filed 6—-19-96; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910, 1915 and 1926
RIN 1218-AB53

Consolidation of Repetitive Provisions;
Technical Amendments

AGENCY: Occupational Safety and Health
Administration, Department of Labor.
ACTION: Final rule; technical
amendments and recodifications.

SUMMARY: As part of a line-by-line
review of its standards, the
Occupational Safety and Health
Administration (OSHA) is consolidating
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repetitious provisions, removing
duplicative pages, making corrections,
and clarifying and reorganizing various
sections of its standards in the Code of
Federal Regulations (CFR). This action
is being taken in response to a
Presidential initiative begun in March
1995 to streamline Federal regulatory
efforts. In addition, OSHA is removing
certain fire protection standards from
the Safety and Health Regulations for
Construction that had inadvertently
been identified as applicable to
construction work. The document being
published today does not make any
changes to the substantive requirements
of the standards.

EFFECTIVE DATE: June 30, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
Anne Cyr, Office of Information and
Consumer Affairs, OSHA, U.S.
Department of Labor, Room N3647, 200
Constitution Avenue, N.W.,
Washington, DC 20210; telephone: (202)
219-8151.

SUPPLEMENTARY INFORMATION:

I. Background

In March 1995, the President directed
Federal agencies to undertake a line-by-
line review of their rules and
regulations to determine where they
could be simplified or clarified. OSHA
initiated such a review and, as a result,
completed a document on May 31, 1995,
entitled “OSHA’s Regulatory Reform
Initiatives.” That document delineated
those rules and regulations that could be
deleted or revised to improve
compliance by employers and,
consequently, provide enhanced
occupational safety and health
protection to employees. This regulatory
improvement process involves
revocation of outdated and obsolete
provisions, consolidation of repetitious
provisions, and clarification of
ambiguous requirements.

The Agency began the process by
issuing a final rule in the Federal
Register on March 7, 1996 (61 FR 9228),
which addressed minor clarifications,
corrections, and technical amendments
to OSHA standards. This notice is the
second in a series of actions and is
directed at consolidating repetitious
provisions. More specifically, instead of
repeating identical regulatory text in all
three parts of the OSHA standards—
general industry, shipyard employment,
and construction standards (parts 1910,
1915, and 1926, respectively), OSHA
will print the regulatory text that is
common to all industries in its part
1910 volumes. OSHA has already
accomplished this for its agricultural
standards, which are codified in 29 CFR
Part 1928, by publishing a Federal
Register notice [61 FR 9228; March 7,

1996]. Appropriate references will be
made in the construction and shipyard
employment parts of the CFR to direct
employers to the appropriate section of
the part 1910 volumes.

To assist employers and employees in
the construction industry who prefer to
have a single source that includes all of
the standards that apply to their work,
OSHA will publish a booklet in the near
future that will contain all of the
standards applicable to the construction
industry.

The Agency plans to undertake a
number of additional regulatory reform
initiatives. For example, OSHA is
developing a proposed rule, which will
be subject to public notice and
comment, to make substantive changes
in various standards to diminish
regulatory burdens without reducing
worker protections. OSHA also intends
to take actions to reduce paperwork
burdens, rewrite standards in “plain
English,” and simplify its standards.

Il. Summary and Explanation of the
Changes

In 1993, OSHA revised its part 1915
(shipyard) and part 1926 (construction)
standards in the Code of Federal
Regulations (CFR) by adding to part
1915 and part 1926, respectively, those
standards applicable to shipyards or
construction that had formerly only
been printed in part 1910 of the CFR.
The added standards included their
own part 1915 and part 1926
designations and duplicated all of the
regulatory text. This nearly doubled the
number of CFR pages in part 1926 and
added many CFR pages to part 1915 (see
58 FR 35076; June 30, 1993, and 58 FR
35512; July 1, 1993). The majority of the
standards that were duplicated were
standards relating to occupational
health hazards. Most of the general
industry standards incorporated through
this action had long been applied to
construction and shipyard
employments, with only a few
exceptions.

OSHA has found that printing the
identical rules in three separate parts of
its rules and regulations unnecessarily
lengthens the CFR. As it eliminates
these duplications, OSHA will provide
taxpayers with a cost savings by
reducing the number of pages in its CFR
parts.

Most of the changes being made occur
in subpart Z of parts 1910, 1915 and
1926. For example, many of the
occupational health standards in
subpart Z of the general industry
standards (part 1910) apply to both
shipyard employment (part 1915) and
the construction industry (part 1926).
Rather than printing subpart Z
standards that applied to more than one

industry in one place, OSHA printed the
same standards in each of the three
parts of its CFR. This has caused
confusion when, for example, a
construction employer who has projects
in construction and general industry has
employees who are exposed to a given
air contaminant that is regulated both in
subpart Z of the construction standards
(part 1926) and in subpart Z of the
general industry standards (part 1910).
In such a case, an employer could
mistakenly believe that two different
permissible exposure limits apply to the
same contaminant, since subpart Z of
the construction standards and subpart
Z of the general industry standards (part
1910) both have a limit for the
contaminant. In this document, OSHA
is eliminating such duplicative
standards and replacing them with cross
references to eliminate any possible
confusion and to reduce the volume of
the rules.

OSHA is eliminating duplicate health
standards from the shipyard (part 1915)
and construction (part 1926) parts of the
CFR and is replacing them with cross
references to the identical text in
subpart Z of part 1910. This action does
not in any way change the burden on
employers or lessen employee
protection because the same standards
will continue to apply to shipyard
employment and the construction
industry.

For example, the requirements to
protect workers from arsenic exposure
in shipyards and construction are
identical to those applying to general
industry. Consequently, the regulatory
text in §1915.1018, the arsenic standard
applying to shipyards, and the
requirements in §1926.1118, the arsenic
standard applying to construction, are
identical to the regulatory text in
§1910.1018, the arsenic standard in
general industry.

The technical amendments issued
today will retain the section number
and heading for the arsenic standard in
the shipyard standards (§ 1915.1018,
Inorganic arsenic) and in the
construction standards (§1926.1118,
Inorganic arsenic) to remind employers
searching for them of their new location,
but will replace the duplicated
regulatory text with a simple cross
reference stating, ‘“Note: The
requirements applicable to construction
work under this section are identical to
those set forth at 29 CFR 1910.1018.”

Where a health standard in subpart Z
of the general industry standards (1910)
differs from the standard addressing the
same hazard in shipyard employment or
in the construction industry, the entire
text of that health standard will remain
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in the shipyard and construction
standards. In other words, where OSHA
has developed a health standard for
shipyards or construction that differs
substantially from the general industry
standard for the same hazard, the
industry-specific standard will remain
in the part of the CFR devoted to that
industry. For example, in the case of
cadmium, the regulatory text differs for
general industry and construction;
therefore, the complete regulatory text is
printed both at §1910.1017 and at
1926.1127, i.e., in the general industry
and construction parts, respectively.
However, the shipyard standard for
cadmium, §1915.1017, is identical to
the general industry cadmium standard,
§1910.1017. The duplicative regulatory
text is being deleted from part 1915 and
replaced with an appropriate cross
reference to §1910.1017. Similarly,
appendices A to F of the standard are
identical for all three parts. Therefore,
the duplicative appendices are being
deleted from part 1915 (shipyards) and
part 1926 (construction). These actions
avoid the need to reprint 185
duplicative CFR pages.

Another change being made involves
moving two standards currently in
subpart C of the general industry
standards (part 1910) to subpart Z of
those standards in an effort to locate
virtually all of OSHA'’s health standards
in one subpart and in one volume of the
CFR. OSHA is redesignating § 1910.20
(Access to employee exposure and
medical records) as § 1910.1020 and
§1910.96 (lonizing radiation) as
§1910.1096. This will place virtually all
of OSHA's general industry health
standards in subpart Z of part 1910.

Another change applies to OSHA’s
Commercial Diving Standard, which is
currently codified both in the general
industry and the construction standards.
OSHA has received requests from
industry representatives to locate the
diving standard in one location,
preferably in part 1910 (general
industry). Most diving contractors
operate in all three industry areas (i.e.,
general industry, construction, and
maritime), moving from one industry to
another to perform their work. The
Association of Diving Contractors (ADC)
members and others, such as Seaward
Marine Services, Inc., one of the largest
diving companies in the Nation, have
asked OSHA to maintain the
requirements for commercial diving in
part 1910 only. The diving industry
reports that multiple diving standards
are causing confusion in the issuance of
diving contract specifications. The
Diving Standards in Subpart Y of the
construction standards are identical to
the Diving Standards in Subpart T of the

general industry standards. Rather than
repeating the standards in both parts,
OSHA is removing the regulatory text in
its entirety from the construction
standards and replacing that text with a
cross reference to the Diving Standard
in Subpart T of the general industry
standards.

Also, in the shipyard employment
standards, OSHA is redesignating
§1915.1120—Access to employee
exposure and medical records, as
§1915.1020. The purpose of this change
is, as much as possible, to keep the
section number designations—in this
case .1020—the same for each part if a
standard addressing the same topic and
having the same name is codified both
in the general industry and shipyard
standards. OSHA is unable to follow
this numbering scheme in the case of
the construction standards, however,
because vacant section numbers are not
available in the construction industry
CFR volume.

In addition, in the 1993 recodification
process described earlier, OSHA
identified some provisions from its
standards in Subpart L of Part 1910 Fire
Protection and Prevention (§1910.156 to
1910.165) as applicable to the
construction industry. However, on
further examination, this was an
incorrect identification because OSHA’s
general industry standards for Subpart L
state at §1910.155 Scope, application
and definitions applicable to this
subpart:

(b) Application. This subpart applies
to all employments except for maritime,
construction, and agriculture.

This final rule corrects this
misidentification by removing the text
of §§1926.97, 1926.98;
1926.150(c)(1)(xi) to (c)(1)(xiv); and
1926.156 through 1926.159, all of which
were based on requirements in
§8§1910.156 to 1910.165.

Finally, as stated in the 1993
recodification, OSHA has made every
effort to identify those standards
published in part 1910, General
Industry, which are most likely to be
applicable to shipyard employment and
construction work. OSHA notes,
however, that other standards published
in part 1910 may, under some
circumstances, also be applicable.

I11. Regulatory Flexibility Certification

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.), as amended,
requires that the Agency examine
regulatory actions to determine if they
would have a significant economic
impact on a substantial number of small
entities. The modifications being made
in this final rule do not increase or
reduce the regulatory burden on any

employer, large or small. For that
reason, the Agency hereby certifies that
these changes will not have a significant
economic impact on a substantial
number of small entities.

1VV. Exemption From Notice and
Comment Procedures

OSHA finds that there is good cause
not to follow procedures for public
notice and comment set forth in section
6(b) of the Occupational Safety and
Health Act (29 U.S.C. 655 (b)) or under
section 4 of the Administrative
Procedure Act (5 U.S.C. 553). Notice is
unnecessary pursuant to 5 U.S.C. 553
(b)(3)(B) because these actions are
technical amendments that do not affect
the substantive requirements or
coverage of the standards themselves.
This removal of duplicative provisions
and reorganization of standards within
the CFR does not modify or revoke
existing rights or obligations, nor does it
establish new ones.

For the same reasons, OSHA also
finds that, in accordance with 29 CFR
1911.5, good cause exists for dispensing
with the public notice and comment
procedures prescribed in section 6(b) of
the Occupational Safety and Health Act.

OSHA also finds for the same reasons
that there is good cause for an effective
date of less than 30 days after
publication pursuant to 5 U.S.C. 553(d)
and because the June 30, 1996, effective
date will permit these changes to be
reflected in the 1996 volumes of 29 CFR.

List of Subjects

29 CFR Part 1910
Occupational safety and health.

29 CFR Part 1915

Longshore and harbor workers,
Occupational safety and health, Vessels.

29 CFR Part 1926

Construction industry, Occupational
safety and health.

Signed at Washington, DC, this 10th day of

June 1996.
Joseph A. Dear,
Assistant Secretary of Labor.

Accordingly, pursuant to sections 4, 6
and 8 of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 653, 655
and 657); section 107 of the Contract
Work Hours and Safety Standards Act
(Construction Safety Act) (40 U.S.C.
333); Sec. 41 of the Longshore and
Harbor Workers’ Compensation Act (33
U.S.C. 941), section 4 of the
Administrative Procedure Act (5 U.S.C.
553); Secretary of Labor’s Order 1-90
(55 FR 9033); and 29 CFR part 1911, 29
CFR parts 1910, 1915 and 1926 are
amended as set forth below.
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PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

§1910.20 [Redesignated as §1910.1020]

1. Section 1910.20 is redesignated as
new §1910.1020.

Subpart C—[Removed and Reserved]
2. Subpart C is removed and reserved.

Subpart G—Occupational Health and
Environmental Control

3. The authority citation for subpart G
of part 1910 continues to read as
follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), or 1-90 (55 FR
9033), as applicable; 29 CFR part 1911.

§1910.96 [Redesignated as §1910.1096]
4. Section 1910.96 is redesignated as
new §1910.1096.

Subpart Z—Toxic and Hazardous
Substances

5. The authority citation for subpart Z
of part 1910 is revised to read as
follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8-76
(41 FR 25059), 9-83 (48 FR 35736), of 1-90
(55 FR 9033), as applicable; and 29 CFR part
1911.

All of subpart Z issued under sec. 6(b) of
the Occupational Safety and Health Act,
except those substances that have exposure
limits listed in Tables Z-1, Z-2, or Z-3 of 29
CFR 1910.1000. The latter were issued under
sec. 6(a) (29 U.S.C. 655(a)).

Section 1910.1000, Tables z-1, Z-2, and
Z-3 also issued under 5 U.S.C. 553. Section
1910.1000, Tables Z-1, Z-2, and Z-3 not
issued under 29 CFR part 1911 except for the
arsenic (organic compounds), benzene, and
cotton dust listings.

Section 1910.1001 also issued under
section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 333) and 5
U.S.C. 553.

Section 1910.1002 not issued under 29
U.S.C. 655 or 29 CFR part 1911; also issued
under 5 U.S.C. 553.

Section 1910.1200 also issued under 5
U.S.C. 553.

6. In §1910.1003, the heading is

revised to read ““13 Carcinogens (4-
Nitrobiphenyl, etc.).”

PART 1915—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS FOR
SHIPYARD EMPLOYMENT

1. The authority citation of part 1915
is revised to read as follows:

Authority: Sec. 41, Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. 941);

secs. 4, 6, 8, Occupational Safety and Health
Act of 1970 (29 U.S.C. 653, 655, 657);
Secretary of Labor’s Order No. 12-71 (36 FR
8754), 8-76 (41 FR 25059), 9-83 (48 FR
35736) or 1-90 (55 FR 9033), as applicable;
29 CFR part 1911.

Section 1915.100 also issued under Section
29, Hazardous Materials Transportation
Uniform Safety Act of 1990 (49 U.S.C. 1801
1819 and 5 U.S.C. 553).

Subpart Z—Toxic and Hazardous
Substances

2. Section 1915.1002 is revised to read
as follows:

§1915.1002 Coal tar pitch volatiles;
interpretation of term.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1002 of
this chapter.

3. Section 1915.1003 is revised to read
as follows:

§1915.1003 13 carcinogens (4—
Nitrobiphenyl, etc.).

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

4. Section 1915.1004 is revised to read
as follows:

§1915.1004 alpha-Naphthylamine.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

5. Section 1915.1006 is revised to read
as follows:

§1915.1006 Methyl chloromethyl ether.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1003 of
this chapter.

6. Section 1915.1007 is revised to read
as follows:

§1915.1007 3,3'-Dichlorobenzidiene (and
its salts).

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

7. Section 1915.1008 is revised to read
as follows:

§1915.1008 bis-Chloromethyl ether.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

8. Section 1915.1009 is revised to read
as follows:

§1915.1009 beta-Naphthylamine.

Note: The requirements applicable to
shipyard employment under this section are

identical to those set forth at §1910.1003 of
this chapter.

9. Section 1915.1010 is revised to read
as follows:

§1915.1010 Benzidine.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1003 of
this chapter.

10. Section 1915.1011 is revised to
read as follows:

§1915.1011 4-Aminodiphenyl.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1003 of
this chapter.

11. Section 1915.1012 is revised to
read as follows:

§1915.1012 Ethyleneimine.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

12. Section 1915.1013 is revised to
read as follows:

§1915.1013 beta-Propiolactone.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

13. Section 1915.1014 is revised to
read as follows:

§1915.1014 2-Acetylaminofluorene.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

14. Section 1915.1015 is revised to
read as follows:

§1915.1015 4-Dimethylaminoazobenzene.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

15. Section 1915.1016 is revised to
read as follows:

§1915.1016 N-Nitrosodimethylamine.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1003 of
this chapter.

16. Section 1915.1017 is revised to
read as follows:

§1915.1017 Vinyl chloride.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1017 of
this chapter.

17. Section 1915.1018 is revised to
read as follows:
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§1915.1018 Inorganic arsenic.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1018 of
this chapter.

18. Section 1915.1025 is revised to
read as follows:

§1915.1025 Lead.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1025 of
this chapter.

19. Section 1915.1027 is revised to
read as follows:

§1915.1027 Cadmium.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1027 of
this chapter.

20. Section 1915.1028 is revised to
read as follows:

§1915.1028 Benzene.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1028 of
this chapter.

21. Section 1915.1030 is revised to
read as follows:

§1915.1030 Bloodborne pathogens.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1030 of
this chapter.

22. Section 1915.1044 is revised to
read as follows:

§1915.1044 1,2-dibromo-3-chloropropane.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1044 of
this chapter.

23. Section 1915.1045 is revised to
read as follows:

§1915.1045 Acrylonitrile.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1045 of
this chapter.

24. Section 1915.1047 is revised to
read as follows:

§1915.1047 Ethylene oxide.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1047 of
this chapter.

25. Section 1915.1048 is revised to
read as follows:

§1915.1048 Formaldehyde.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1048 of
this chapter.

26. Section 1915.1050 is revised to
read as follows:

§1915.1050 Methylenedianiline.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1050 of
this chapter.

§1915.1120 [Redesignated as §1915.1020]

27. Section 1915.1120 is redesignated
as §1915.1020 and revised to read as
follows:

§1915.1020 Access to employee exposure
and medical records.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1020 of
this chapter.

28. Section 1915.1200 is revised to
read as follows:

§1915.1200 Hazard communication.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at § 1910.1200 of
this chapter.

29. Section 1915.1450 is revised to
read as follows:

§1915.1450 Occupational exposure to
hazardous chemicals in laboratories.

Note: The requirements applicable to
shipyard employment under this section are
identical to those set forth at §1910.1450 of
this chapter.

PART 1926—SAFETY AND HEALTH
REGULATIONS FOR CONSTRUCTION

Subpart C—General Safety and Health
Provisions

1. The authority citation for Subpart
C of part 1926 is revised to read as
follows:

Authority: Sec. 107, Contract Work Hours
and Safety Standards Act (Construction
Safety Act) (40 U.S.C. 333); secs. 4, 6, 8,
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), or 9-83 (48 FR 35736), as applicable.

2. Section 1926.33 is revised to read
as follows:

§1926.33 Access to employee exposure
and medical records.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1020 of
this chapter.

Subpart D—Occupational Health and
Environmental Controls

3. The general authority citation for
subpart D of part 1926 is revised to read
as follows:

Authority: Sec. 107, Contract Work Hours
and Safety Standards Act (Construction

Safety Act) (40 U.S.C. 333); secs. 4, 6, and 8,
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), or 1-90 (55 FR
9033), as applicable.

* * * * *

4. In §1926.53, paragraphs (c) through
(r) are removed and reserved and a note
is added at the end of the section to read
as follows:

§1926.53 lonizing radiation.

* * * * *

(c) through (r) [Reserved]

Note: The requirements applicable to
construction work under paragraphs (c)
through (r) of this section are identical to
those set forth at paragraphs (a) through (p)
of §1910.1096 of this chapter.

5. Section 1926.59 is revised to read
as follows:

§1926.59 Hazard communication.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1200 of
this chapter.

6. In §1926.60, Appendix A is revised
to read as follows:

§1926.60 Methylenedianiline.

* * * * *

Appendix A to § 1926.60—Substance
Data Sheet, for 4-4’ Methylenedianiline

Note: The requirements applicable to
construction work under this Appendix A are
identical to those set forth in Appendix A to
§1910.1050 of this chapter.

* * * * *

7.1n §1926.60, Appendix B is revised
to read as follows:

* * * * *

Appendix B to § 1926.60—Substance
Technical Guidelines, MDA

Note: The requirements applicable to
construction work under this Appendix B are

identical to those set forth in Appendix B to
§1910.1050 of this chapter.

* * * * *

8. In §1926.60, Appendix C is revised
to read as follows:

* * * * *

Appendix C to §1926.60—Medical
Surveillance Guidelines for MDA

Note: The requirements applicable to
construction work under this Appendix C are
identical to those set forth in Appendix C to
§1910.1050 of this chapter.

* * * * *

9. In §1926.60, Appendix D is revised
to read as follows:

* * * * *
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Appendix D to § 1926.60—Sampling
and Analytical Methods for MDA
Monitoring and Measurement
Procedures

Note: The requirements applicable to
construction work under this Appendix D are
identical to those set forth in Appendix D to
§1910.1050 of this chapter.

* * * * *

10. In §1926.60, Appendix E is
revised to read as follows:
* * * * *

Appendix E to § 1926.60—Qualitative
and Quantitative Fit Testing Procedures

Note: The requirements applicable to
construction work under this Appendix E are
identical to those set forth in Appendix E to
§1910.1050 of this chapter.

11. Section 1926.61 is revised to read
as follows:

§1926.61 Retention of DOT markings,
placards and labels.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1201 of
this chapter.

Subpart E—Personal Protective and
Lifesaving Equipment

12. The authority citation for subpart
E of part 1926 continues to read as
follows:

Authority: Sec. 107, Contract Work Hours
and Safety Standards Act (Construction
Safety Act) (40 U.S.C. 333); secs. 4, 6, and 8,
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), or 1-90 (55 FR
9033), as applicable; and 29 CFR part 1911.

§1926.97 and 1926.98 [Removed and
Reserved]

14. Sections 1926.97 and 1926.98 are
removed and reserved.

Subpart F—Fire Protection and
Prevention

15. The authority citation for subpart
F of part 1926 continues to read as
follows:

Authority: Sec. 107, Contract Work Hours
and Safety Standards Act (Construction
Safety Act) (40 U.S.C. 333); secs. 4, 6, 8,
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), or 9-83 (48 FR 35736), as applicable.

§1926.150 [Amended]

16. In 8 1926.150, paragraphs (c)(1)(xi)
through (c)(1)(xiv) are removed.

8§1926.156 through 1926.159 [Removed]

17. The undesignated centerheadings
preceding 88 1926.156 and 1926.158
and 881926.156 through 1926.159 are
removed.

Subpart Y—Diving

18. The authority citation of subpart
Y of part 1926 continues to read as
follows:

Authority: Sections 4, 6, and 8,
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); sec. 107, Contract
Work Hours and Safety Standards Act (the

Construction Safety Act) (40 U.S.C. 333); sec.

41, Longshore and Harbor Workers’
Compensation Act (33 U.S.C. 941); Secretary
of Labor’s Order No. 12-71 (36 FR 8754), 8—
76 (41 FR 25059), 9-83 (48 FR 35736), or 1—
90 (55 FR 9033), as applicable; 29 CFR part
1911.

19. Section 1926.1071 is revised to
read as follows:

§1926.1071 Scope and application.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.401 of
this chapter.

20. Section 1926.1072 is revised to
read as follows:

§1926.1072 Definitions.

Note: The provisions applicable to
construction work under this section are
identical to those set forth at §1910.402 of
this chapter.

21. Section 1926.1076 is revised to
read as follows:

8§1926.1076 Qualifications of dive team.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.410 of
this chapter.

22. Section 1926.1080 is revised to
read as follows:

§1926.1080 Safe practices manual.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.420 of
this chapter.

23. Section 1926.1081 is revised to
read as follows:

§1926.1081 Pre-dive procedures.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.421 of
this chapter.

24, Section 1926.1082 is revised to
read as follows:

§1926.1082 Procedures during dive.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.422 of
this chapter.

25. Section 1926.1083 is revised to
read as follows:

§1926.1083 Post-dive procedures.

Note: The requirements applicable to
construction work under this section are

identical to those set forth at §1910.423 of
this chapter.

26. Section 1926.1084 is revised to
read as follows:

§1926.1084 SCUBA diving.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.424 of
this chapter.

27. Section 1926.1085 is revised to
read as follows:

§1926.1085 Surface-supplied air diving.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.425 of
this chapter.

28. Section 1926.1086 is revised to
read as follows:

§1926.1086 Mixed-gas diving.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.426 of
this chapter.

29. Section 1926.1087 is revised to
read as follows:

§1926.1087 Liveboating.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.427 of
this chapter.

30. Section 1926.1090 is revised to
read as follows:

§1926.1090 Equipment.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.430 of
this chapter.

31. Section 1926.1091 is revised to
read as follows:

§1926.1091 Recordkeeping requirements.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.440 of
this chapter.

32. Section 1926.1092 is revised to
read as follows:

§1926.1092 Effective date.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.441 of
this chapter.

33. Appendix A to Subpart Y is
revised to read as follows:

Appendix A to Subpart Y—Examples of
Conditions Which May Restrict or Limit
Exposure to Hyperbaric Conditions

Note: The requirements applicable to
construction work under this appendix A are
identical to those set forth at Appendix A to
Subpart T of part 1910 of this chapter.
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34. Appendix B to Subpart Y is
revised to read as follows:

Appendix B to Subpart Y—Guidelines
for Scientific Diving

Note: The requirements applicable to
construction work under this appendix B are
identical to those set forth at Appendix B to
Subpart T of part 1910 of this chapter.

Subpart Z—Toxic and Hazardous
Substances

35. The authority citation for subpart
Z of part 1926 is revised to read as
follows:

Authority: Sections 4, 6 and 8,
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655 and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8-76
(41 FR 25059), or 1-90 (55 FR 9033), as
applicable, 29 CFR Part 1911.

Section 1926.1102 not issued under 29
U.S.C. 655 or 29 CFR part 1911; also issued
under 5 U.S.C. 553.

36. Section 1926.1102 is revised to
read as follows:

§1926.1102 Coal tar pitch volatiles;
interpretation of term.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1002 of
this chapter.

37. Section 1926.1103 is revised to
read as follows:

§1926.1103 13 carcinogens (4-
Nitrobiphenyl, etc.).

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

38. Section 1926.1104 is revised to
read as follows:

§1926.1104 alpha-Naphthylamine.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

39. Section 1926.1106 is revised to
read as follows:

§1926.1106 Methyl chloromethyl ether.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

40. Section 1926.1107 is revised to
read as follows:

§1926.1107 3,3'-Dichlorobenzidiene (and
its salts).

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

41. Section 1926.1108 is revised to
read as follows:

§1926.1108 bis-Chloromethyl ether.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

42. Section 1926.1109 is revised to
read as follows:

§1926.1109 beta-Naphthylamine.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

43. Section 1926.1110 is revised to
read as follows:

§1926.1110 Benzidine.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

44, Section 1926.1111 is revised to
read as follows:

§1926.1111 4-Aminodiphenyl.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

45, Section 1926.1112 is revised to
read as follows:

§1926.1112 Ethyleneimine.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

46. Section 1926.1113 is revised to
read as follows:

§1926.1113 beta-Propiolactone.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

47. Section 1926.1114 is revised to
read as follows:

§1926.1114 2-Acetylaminofluorene.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

48. Section 1926.1115 is revised to
read as follows:

§1926.1115 4-Dimethylaminoazobenzene.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

49, Section 1926.1116 is revised to
read as follows:

§1926.1116 N-Nitrosodimethylamine.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1003 of
this chapter.

50. Section 1926.1117 is revised to
read as follows:

§1926.1117 Vinyl chloride.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1017 of
this chapter.

51. Section 1926.1118 is revised to
read as follows:

§1926.1118 Inorganic arsenic.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1018 of
this chapter.

52.1n §1926.1127, Appendix A is
revised to read as follows:

§1926.1127 Cadmium.

* * * * *

Appendix A to § 1926.1127—Substance
Safety Data Sheet

Note: The requirements applicable to
construction work under this Appendix A are
identical to those set forth in Appendix A to
§1910.1027 of this chapter.

* * * * *

53.1n §1926.1127, Appendix B is
revised to read as follows:

* * * * *

Appendix B to §1926.1127—Substance
Technical Guidelines for Cadmium

Note: The requirements applicable to
construction work under this Appendix B are
identical to those set forth in Appendix B to
§1910.1027 of this chapter.

* * * * *

54.1n 81926.1127, Appendix C is
revised to read as follows:

* * * * *

Appendix C to §1926.1127—Qualitative
and Quantitative Fit Testing Procedures

Note: The requirements applicable to
construction work under this Appendix C are
identical to those set forth in Appendix C to
§1910.1027 of this chapter.

* * * * *

55.1n §1926.1127, Appendix D is
revised to read as follows:

* * * * *

Appendix D to §1926.1127—
Occupational Health History Interview
With Reference to Cadmium Exposure

Note: The requirements applicable to
construction work under this Appendix D are
identical to those set forth in Appendix D to
§1910.1027 of this chapter.

* * * * *

56. In §1926.1127, Appendix E is
revised to read as follows:
* * * * *
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Appendix E to § 1926.1127—Cadmium
in Workplace Atmospheres

Note: The requirements applicable to
construction work under this Appendix E are
identical to those set forth in Appendix E to
§1910.1027 of this chapter.

* * * * *
57.1n §1926.1127, Appendix F is
revised to read as follows:

* * * * *

Appendix F to §1926.1127—
Nonmandatory Protocol for Biological
Monitoring

Note: The requirements applicable to
construction work under this Appendix F are
identical to those set forth in Appendix F to
§1910.1027 of this chapter.

58. Section 1926.1128 is revised to
read as follows:

§1926.1128 Benzene.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1028 of
this chapter.

59. Section 1926.1129 is revised to
read as follows:

§1926.1129 Coke oven emissions.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1029 of
this chapter.

60. Section 1926.1144 is revised to
read as follows:

§1926.1144 1,2-dibromo-3-chloropropane.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1044 of
this chapter.

61. Section 1926.1145 is revised to
read as follows:

§1926.1145 Acrylonitrile.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1045 of
this chapter.

62. Section 1926.1147 is revised to
read as follows:

§1926.1147 Ethylene oxide.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1047 of
this chapter.

63. Section 1926.1148 is revised to
read as follows:

§1926.1148 Formaldehyde.

Note: The requirements applicable to
construction work under this section are
identical to those set forth at §1910.1048 of
this chapter.

[FR Doc. 96-15051 Filed 6-19-96; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD5-95-084]

RIN 2115-AE47

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway, Sunset
Beach, NC

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the North
Carolina Department of Transportation,
the Coast Guard is changing the
regulations that govern the operation of
the drawbridge across the Atlantic
Intracoastal Waterway, mile 337.9, at
Sunset Beach, North Carolina, by
extending the hours on weekends and
holidays during the summer months
during which the bridge may open only
on the hour. This rule is intended to
provide regularly scheduled drawbridge
openings to help reduce motor vehicle
traffic delays and congestion on the
roads and highways linked by this
drawbridge while providing for the
reasonable needs of navigation.

EFFECTIVE DATE: This rule is effective on
July 22, 1996.

FOR FURTHER INFORMATION CONTACT: Ann
B. Deaton, Bridge Administrator, Fifth
Coast Guard District, at (804) 398-6222.

SUPPLEMENTARY INFORMATION:
Regulatory History

On January 23, 1996, the Coast Guard
published a Notice of Proposed
Rulemaking (NPRM) entitled
“Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway, Sunset
Beach, North Carolina” in the Federal
Register (61 FR 1725). In addition to
publishing the NPRM, the Coast Guard
also announced the proposed changes in
Public Notice 5-881. The comment
period ended March 8, 1996. One
comment was received. A public
hearing was not requested and one was
not held.

Background and Purpose

The Sunset Beach drawbridge crosses
the Atlantic Intracoastal Waterway at
mile 337.9. The proposed changes were
requested by the North Carolina
Department of Transportation on behalf
of the Town of Sunset Beach in order to
alleviate delays to vehicle traffic caused
by opening of the draw for passage of
recreational vessels after 7 p.m. on the
weekends and holidays.

Discussion of Comments and Changes

The NPRM proposed changes to 33
CFR 117.821(b)(6), regulations
governing operation of a drawbridge
across the Atlantic Intrascoastal
Waterway at Sunset Beach, North
Carolina. The proposed changes include
extending the hours on weekends and
holidays to include 7 p.m. to 9 p.m.
during the summer months when the
bridge may open only on the hour.

One comment was received on the
proposed change to 33 CFR
117.821(b)(6) from a recreational boater
opposing the extension of the hourly
openings during the weekends and
holidays. The recreational boater stated
that extending the hourly openings was
an unreasonable burden to pleasure
boaters and was particularly bad for
those who are out on the water
returning late in the day. He also stated
that the present hourly openings of the
bridge during weekends was an
unreasonable burden to pleasure boats,
and that North Carolina should consider
increasing the number of openings for
all its regulated bridges. The Coast
Guard does not agree. All presently
regulated bridges in North Carolina
crossing the Atlantic Intracoastal
Waterway have schedules which take
into consideration the highway traffic
volumes at those particular locations,
keeping in mind the steady flow of
vessel traffic on this waterway during
the summer months. With respect to
Sunset Beach, the North Carolina
Department of Transportation has
advised the Coast Guard that
maintaining the existing hourly opening
restrictions and extending them by
hours in the evenings on the weekends
and Federal holidays is critical in order
to avoid severe traffic congestion to and
from the island. Vehicular traffic is at its
highest peak on the island during the
summer season, and, in particular, on
weekends and holidays. This increase in
vehicular traffic is due to vacationers
and residents of surrounding
communities coming to Sunset Beach to
enjoy the ocean and beaches. Those
from the surrounding communities
usually do not leave the island until
sunset which extends the evening hours
that SR 1172 is congested with cars. The
increase in traffic also places a strain on
the local streets in the Town of Sunset
Beach. The need to free up traffic
congestion coming from the island
supports the request to extend hourly
openings on weekends and holidays.
Recreational boaters can plan their
transits around the hourly schedule, as
they do now. After 9 p.m., the
drawbridge will revert back to opening
on demand, so boasters may plan to
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come and go as early or late as they
desire, with minimal delays. The
purpose of the proposed change is to
establish a schedule that balances the
reasonable needs of waterway and
vehicular traffic. The Coast Guard
believes this schedule will help
alleviate seasonal highway traffic
congestion on weekends and holidays at
this bridge without placing any undue
hardship on waterway users since the
change is minimal.

This final rule adopts the changes
proposed in the NPRM. It extends the
hourly opening of the drawbridge from
7 p.m. to 9 p.m. on Saturdays, Sundays,
and Federal holidays from June 1 to
September 30. The draw will continue
to open on signal for commercial
vessels. It will also continue to open on
signal for passage of vessels in
emergencies involving danger to life or
property. The Coast Guard believes this
final rule will not unduly restrict
navigation by pleasure vessels, which
may plan their transits to coincide with
scheduled hourly openings.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(1)(3) of
that order. It has been exempted from
review by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this final rule
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632). Because it expects the
impact of this rule to be minimal, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the

Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism Assessment

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612,
and it has been determined that this rule
will not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under section
2.B.2.e.(32)(e) of Commandant
Instruction M16475.1B (as amended, 59
FR 38654, July 29, 1994), this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

In consideration of the foregoing, the
Coast Guard is amending part 117 of
title 33, Code of Federal Regulations, as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.1n §117.821, paragraph (b)(6) is
revised to read as follows:

§117.821 Atlantic Intracoastal Waterway,
Albemarle Sound to Sunset Beach.
* * * * *

(b) * X *

(6) S.R. 1172 bridge, mile 337.9, at
Sunset Beach, NC, shall open on the
hour on signal between 7 a.m. and 7
p.m., April 1 through November 30,
except that on Saturdays, Sundays and
Federal holidays, from June 1 through
September 30, the bridge shall open on
signal on the hour between 7 a.m. and

9 p.m.

* * * * *
Dated: May 15, 1996.

W.J. Ecker,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 96-15680 Filed 6—-19-96; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[AD-FRL-5521-7]

RIN 2060-AC19

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Organic Hazardous Air
Pollutants From the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for Equipment
Leaks; Clarifications

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule: Amendments.

SUMMARY: On April 10, 1995, the EPA
proposed amendments to certain
portions of the “National Emission
Standards for Hazardous Air Pollutants
from the Synthetic Organic Chemical
Manufacturing Industry and Other
Processes Subject to the Negotiated
Regulation for Equipment Leaks”
(collectively known as the ‘“‘hazardous
organic NESHAP” or the “HON"’). This
action announces the EPA’s final
decisions on those proposed
amendments.

The rule is being revised to remove
three compounds (glycerol tri-
(polyoxypropylene)ether, polyethylene
glycol, and polypropylene glycol) from
the list of chemical production
processes regulated by the HON. The
production of these compounds is also
included in the source category
“Polyether Polyols Production’ and will
be regulated by that national emission
standards for hazardous air pollutants
(NESHAP). The equipment leak
requirements in the rule are also being
revised to clarify the intent of certain
provisions, to correct oversights, and to
simplify demonstration of compliance
with the regulation. These changes are
being made to ensure that the rule is
implemented as intended.

EFFECTIVE DATE: June 20, 1996.

FOR FURTHER INFORMATION CONTACT: Dr.
Janet S. Meyer, Coatings and Consumer
Products Group, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-5254.

SUPPLEMENTARY INFORMATION:

l. Regulated Entities and Background
Information

The regulated category and entities
affected by this action include:
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Category

Examples of regulated entities

Industry

Pharmaceutical producers.

Synthetic organic chemical manufacturing industry (SOCMI) units—e.g., producers of benzene, toluene, or any other chemical
listed in Table 1 of 40 CFR Part 63, subpart F.

Styrene-butadiene rubber producers.

Polybutadiene rubber production.

Producers of Captafol™; Captant; Chlorothalonil; Dacthal; and Tordon™ acid.

Producers of Hypalont; Oxybisphenoxarsine/1,3-diisocyanate (OBPAU); Polycarbonates; Polysulfide rubber; Chlorinated
paraffins; and Symmetrical tetrachloropyridine.

Producers of Methylmethacrylate-butadiene-styrene resins (MBS); Butadiene-furfural cotrimer; Methylmethacrylate-acrylonitrile-
butadiene-styrene (MABS) resins; and Ethylidene norbornene.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
interested in the revisions to the
regulation affected by this action.
Entities potentially regulated by the
HON are those which produce as
primary intended products any of the
chemicals listed in Table 1 of 40 CFR
Part 63, subpart F and are located at
facilities that are major sources as
defined in Section 112 of the Clean Air
Act (CAA). Processes subject to the
negotiated regulation for equipment
leaks are also potentially affected by this
action. Processes subject to 40 CFR Part
63, subpart | are producers of any of the
products listed in 40 CFR Part 63,
subpart | that are located at facilities
that are major sources as defined by
Section 112 of the CAA. To determine
whether your facility is regulated by this
action, you should carefully examine all
of the applicability criteria in 40 CFR
§63.100 and 40 CFR §63.190. If you
have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

On April 22, 1994 (59 FR 19402), and
June 6, 1994 (59 FR 29196), the EPA
promulgated in the Federal Register the
NESHAP for the SOCMI, and for several
other processes subject to the equipment
leaks portion of the rule. These
regulations were promulgated as
subparts F, G, H, and | in 40 CFR Part
63, and are commonly referred to as the
hazardous organic NESHAP, or the
HON. Since the April 22, 1994 notice,
there have been several amendments to
clarify various aspects of the rule.
Readers should see the following
Federal Register notices for more
information: September 20, 1994 (59 FR
48175); October 24, 1994 (59 FR 53359);
October 28, 1994 (59 FR 54131); January
27,1995 (60 FR 5321); April 10, 1995
(60 FR 18020); April 10, 1995 (60 FR
18026); December 12, 1995 (60 FR
63624); and February 29, 1996 (61 FR
7716).

On April 10, 1995 (60 FR 18071-
18078), the EPA also proposed to

remove three compounds from the list
of chemical production processes
regulated by the rule as well as
proposed clarifying changes and
corrections to certain provisions in
subparts H and I. This action announces
the EPA’s final decisions on those
proposed amendments.

11. Public Comment on the April 10,
1995 Proposal

Nine comment letters were received
on the April 10, 1995 notice of proposed
changes to the rule. All comment letters
received were from industry
representatives, and were supportive of
the proposed changes to subparts H and
I. A few comment letters also included
recommendations for further
clarification of some of the proposed
amendments or expansion of
compliance options. The EPA
considered these suggestions and, where
appropriate, made changes to the
proposed amendments. The significant
issues raised and the changes to the
proposed amendments are summarized
in this preamble. A memorandum
containing the EPA’s responses to all
comments can be found in Docket A—
90-20, subcategory VI-B. The response
to comments may also be obtained from
the EPA’s Technology Transfer Network
(TTN), a network of electronic bulletin
boards developed and operated by the
Office of Air Quality Planning and
Standards. The service is free, except for
the cost of a phone call. Dial (919) 541—
5742 for up to a 14,400 bits per second
modem. Select TTN Bulletin Board:
Clean Air Act Amendments and select
menu item Recently Signed Rules. If
more information on TTN is needed,
contact the systems operator at (919)
541-5384.

I11. Summary of Amendments to Rule

A. Removal of Polyols From Table 1 of
Subpart F

The EPA is removing three
chemicals—glycerol tri-
(polyoxypropylene)ether, polyethylene
glycol, and polypropylene glycol—from
the list of SOCMI chemicals, located in
Table 1 of 40 CFR Part 63, subpart F.

These production processes will be
addressed under the NESHAP for the
polyether polyols production source
category.

B. Changes to Subpart H

1. Consolidation of Equipment Leak
Programs

The EPA is amending subpart H by
adding a new paragraph § 63.160(c),
which will allow an owner or operator
to elect to comply with subpart H for all
volatile organic compounds (VOC)
containing process equipment in the
process unit in lieu of compliance with
other Federal equipment leak
regulations. This option is available for
equipment subject to 40 CFR Part 60
subparts VV, GGG, or KKK, to 40 CFR
Part 61 subparts F or J, or to 40 CFR Part
264 subpart BB or Part 265 subpart BB.

2. Sampling Connection Systems

Section 63.166 is amended to allow
treatment of collected purge material:
(1) At permitted treatment, storage, or
disposal facilities (TSDF); (2) at solid
waste treatment facilities; or (3) using
waste management units complying
with §863.133 through 63.138 of
subpart G of Part 63 when the purge
material contains any of the chemicals
listed in Table 9 of 40 CFR Part 63,
subpart G. The final §63.166 also
clarifies that if the purge material does
not contain any of the compounds listed
in Table 9 of subpart G, then the owner
or operator may use any waste
management unit regardless of whether
the unit is in compliance with the
requirements of §8 63.133 through
63.138 as long as the facility has a
national pollution discharge elimination
system (NPDES) permit or sends the
wastewater to a NPDES permitted
facility. The EPA is also adding to
§63.161 a definition for the term
“*sampling connection system.”

3. Less Frequent Monitoring of Valves in
Phase Il

The proposed provisions to allow use
of data collected before April 22, 1994
are being added to §63.168 and
§63.174. The final amendments also
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add a new paragraph §63.180(b)(6) that
allows use of data collected before April
22, 1994 and clarifies that this data may
have minor deviations from the
requirements in §63.180 (b)(1) through
(b)(5). The conditions for allowance of
data that do not meet the criteria of
§63.180 (b)(1) through (b)(5) are
specified in §63.180 (b)(6)(i) and
(b)(B)(ii).

4. Flow Indicators

The EPA is amending subpart H by
adding a definition for “flow indicator”
and by revising paragraph (j)(1) of
§63.172. These revisions expand the
definition of flow indicator to include
reference to devices that do not measure
flow and remove the reference to the
presence of flow from the by-pass
monitoring requirement.

5. Safety Issues With §63.163 and
§63.167

The proposed exemptions are being
added to the final rule without change.
Pumps in unsafe locations will be
exempt from routine monitoring
requirements, but are required to be
monitored during safe-to-monitor
periods. Pumps that are unsafe-to-
monitor are pumps that are located in
an area that presents an imminent
danger to personnel due to the presence
of toxic materials, explosive process
conditions, or high pressure. Open-
ended lines or valves containing
materials that represented a safety or
explosion hazard are exempt from the
requirement to equip the line with a cap
or plug.

6. Inaccessible and Difficult-to-Monitor
Agitators

Provisions are being added to subpart
H to exempt inaccessible and unsafe-to-
monitor agitators from monitoring
requirements and to provide
consideration for difficult-to-monitor
agitators. Recordkeeping requirements
for difficult-to-monitor and unsafe-to-
monitor equipment are added to
§63.181(b)(7).

7. Porcelain Connectors

Section 63.174(h)(1) is revised to refer
to the more generic terminology
‘“‘ceramic or ceramic-lined”” connectors
instead of glass or glass-lined
connectors.

8. Pressure Test for Batch Process
Equipment

The EPA is revising § 63.180(f)(1) to
allow pressurization of equipment to
less than the set pressure of any
pressure relief device or to within the
safety limits of the operating equipment.
The EPA is also adding provisions to

§63.180(f)(4) to allow alternative
procedures for cases where a pressure
gauge with a precision of + 2.5
milimeters mercury in the range of the
test pressure is not reasonably available.
For those cases, the new provision in
§63.180 (f)(4) allows the use of a
pressure gauge with a precision of = 10
percent of the test pressure and extends
the duration of the test for the time
necessary to detect a pressure loss (or
rise) that equals a rate of one pressure
per square inch gauge per hour (psig/
hr).

9. Clarification of Calibration
Requirements for Instrument Monitoring

Several editorial revisions were
proposed to clarify the instrument
calibration requirements specified in
§863.180 (b)(2) and (b)(4)(iii). In
addition to the proposed changes, these
revisions also clarify that an owner or
operator need only calibrate those
instrument scales that will be used in
the monitoring.

C. Changes to Subpart |

1. Notification and Compliance Dates
for Process Changes

The EPA is amending subpart | to
specify procedures to establish
compliance dates for additions of
equipment to units subject to subpart |
as well as to specify compliance dates
for process units or equipment affected
by operational changes. These
provisions are being added as §§ 63.190
(9)(3), (9)(4), and (j).

2. Definitions

The EPA is adding definitions for the
terms “‘process unit”, “‘source”, and
“bench-scale batch process.” The
definition for “pharmaceutical
production process” is revised to clarify
that solvent recovery operations and
waste treatment operations are not
subject to the provisions of subpart I.

The EPA is also adding a new
provision to §63.192, as paragraph
(a)(2), to allow owners or operators of
pharmaceutical production processes
the option to designate all equipment in
a building or structure as a process unit
or to designate all equipment at the
source as the process unit. The owner or
operator may still define a process unit
as the equipment used to produce a
specific set of pharmaceutical
intermediate or final products.

3. Bench-Scale Batch Process
Equipment

The EPA is revising 8§ 63.190(f) of
subpart | to clarify that bench-scale

batch processes are not subject to the
provisions of subparts | or H. This

exemption is also being added to
subpart H in §63.160 (f).

I111. Summary of Major Comments and
Changes to the Proposed Amendments

A. Consolidation of Equipment Leak
Programs

One commenter suggested that the
EPA allow consolidation of equipment
leak programs promulgated under the
Resource Conservation and Recovery
Act (RCRA) air standards (40 CFR Part
264 subparts AA, BB, and CC and 40
CFR Part 265 subparts AA, BB, and CC)
with the equipment leak programs
required under the CAA in addition to
Part 60, subparts VV, GGG, and KKK,
and Part 61 subparts F and J as
proposed. The commenter stated that at
their facilities the same personnel
conduct the leak detection and repair
programs, regardless of whether the
program is required by RCRA or the
CAA. Consolidating those regulatory
programs would reduce the compliance
burden without reducing protection of
the environment.

The EPA revised proposed § 63.160
(c) to allow an owner or operator to elect
to comply with subpart H for all VOC
containing equipment in lieu of
compliance with 40 CFR Part 264
subpart BB or 40 CFR Part 265 subpart
BB in addition to the proposed subparts
in Parts 60 and 61. The RCRA
equipment leak standards were based on
the equipment leak standards developed
under Sections 111 and 112 of the CAA.
The two RCRA equipment leak
standards were drafted to incorporate
the provisions in 40 CFR Part 60 subpart
VV. This was done to eliminate cross-
referencing and to consolidate the RCRA
requirements in Parts 264 and 265.
Thus, there is no substantive difference
between the RCRA and CAA equipment
leak standards, and allowing
compliance with subpart H reduces
burden and complexity without
reducing environmental protection.

B. Sampling Connection Systems

Two commenters suggested
clarification of the proposed provisions
to expand the compliance options for
sampling connection systems. One
commenter requested clarification of
whether purged material had to be sent
directly to a treatment facility or if
temporary storage at an accumulation
site subject to 40 CFR Part 262 would
be permissible. Another commenter was
concerned that purges of certain
materials would have to be treated as if
they were process wastewater, yet if
these purges were evaluated as process
wastewater there would be no
requirement to control them. This
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commenter noted that requiring control
of materials not regulated in the
wastewater provisions appears to go
beyond the intent of the rule.

The EPA revised the wording in
§63.166 (b)(4) to clarify that material
may be stored before it is transferred to
a permitted TSDF. The EPA agrees that,
as drafted, the proposed language could
have been misconstrued to forbid
temporary storage of the purged
material. The EPA also agrees with the
second commenter’s concern that, for
some chemicals, it is not appropriate to
require that the purged material be
managed in waste management units
subject to the requirements in 8§ 63.133
through 63.138. The provisions in
§63.166(b)(4)(i) were revised to clarify
that purge materials that do not contain
any of the chemicals listed in Table 9
of subpart G are not required to be
managed and treated in units in
compliance with §863.133 through
63.138 as long as the facility has an
NPDES permit or sends the wastewater
to an NPDES permitted facility. The
requirement that the wastewater go to
an NPDES permitted facility is being
imposed to ensure that this provision
does not result in increased pollution in
another media and is therefore
consistent with the requirement of
Section 112(d)(2) that standards be set
taking nonair quality effects into
account.

C. Process Unit Definition for Subpart |

One commenter expressed concerns
with the proposed definition of the term
“process unit” as applied to
pharmaceutical processes subject to
subpart I. The commenter stated that the
concept of process unit is not
particularly appropriate for the
pharmaceutical industry because most
pharmaceutical operations do not fit the
conceptual design. This commenter
identified three areas where the concept
was unclear and presented
implementation problems. The first
source of ambiguity cited by the
commenter was that the term “‘process
unit” is defined as a fixed set of
equipment used to manufacture a
product. The commenter noted that a
flexible pharmaceutical operation may
produce numerous products in a year
and that the boundaries of the process
unit could vary from week to week
depending on what product is being
made. The commenter suggested that
the EPA address this problem by
revising the definition of
pharmaceutical process unit to be a set
of equipment that manufactures one or
more pharmaceutical intermediates or
final products. The second ambiguity
noted by the commenter was that

equipment in pharmaceutical
production may not be connected by
pipes or ducts; materials may be
transferred in closed containers. The
commenter suggested that the EPA
revise the definition of process unit to
include all equipment collocated in the
same building or structure, regardless of
whether the equipment is connected by
pipes or ducts. The third ambiguity
cited by the commenter occurs in
application of the proposed definition of
“process unit” to a plant site with
several buildings all served by a single
solvent storage facility. The commenter
questioned whether multiple process
units served by a common solvent
distribution system would be
considered to be a single process unit.
The commenter requested that the EPA
clarify the relationship between the
solvent distribution system and the
process unit.

Since publication of the April 10,
1995 proposal, the EPA has received
additional information, through the
public comment process, on the
diversity of operations and equipment
used in pharmaceutical production.
Considering this information, the EPA
believes that additional options for
definition of a process unit are
necessary to permit efficient
management of equipment leak
programs at pharamceutical processes
and to reflect actual design of facilities.
Therefore, several changes were made to
the proposed provisions. First, the
definition of ““process unit” was revised
to eliminate the reference to pipes and
ducts as the means for connecting
equipment. Second, a new provision
was added to §63.192 (as paragraph
(2)(2)) that will allow an owner or
operator of a pharmaceutical production
process several alternatives for defining
a process unit for purposes of
compliance with subpart I. The new
provisions allow a pharmaceutical
production process owner or operator to
define the process unit as the equipment
dedicated to the production of one or
more products, as all operations located
within a building or structure, or as all
operations within a source. This change
does not revise any control
requirements for pharmaceutical
processes. This change will provide the
flexibility necessary for development of
workable equipment leak programs for
pharmaceutical processes. Third, the
definition for pharmaceutical
production process was revised to
clarify that the process may make one or
more pharmaceutical intermediate or
final products. This additional
flexibility was limited to
pharmaceutical processes because that

was the only category where the EPA
has information that indicates this
flexibility is necessary.

V. Administrative Requirements

A. Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NESHAP were submitted
to and approved by the Office of
Management and Budget (OMB). A copy
of this Information Collection Request
(ICR) document (OMB control number
1414.02) may be obtained from Sandy
Farmer, Information Policy Branch
(2136); U.S. Environmental Protection
Agency; 401 M Street, SW; Washington,
DC 20460 or by calling (202) 260-2740.

Today’s changes to the NESHAP
should have no impact on the
information collection burden estimates
made previously. The changes consist of
new definitions, alternative test
procedures, and clarifications of
requirements; not additional
requirements. Consequently, the ICR has
not been revised.

B. Executive Order 12866 Review

Under Executive Order 12866, the
EPA must determine whether the
proposed regulatory action is ‘‘not
significant”” and therefore, subject to the
OMB review and the requirements of
the Executive Order. The Order defines
“significant” regulatory action as one
that is likely to lead to a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety in
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

The HON rule promulgated on April
22, 1994 was considered ‘‘significant”
under Executive Order 12866 and a
regulatory impact analysis (RIA) was
prepared. The amendments issued today
clarify the rule and do not add any
additional control requirements.
Therefore, this regulatory action is
considered not significant.

C. Regulatory Flexibility Act

Consistent with the Regulatory
Flexibility Act of 1980, EPA considers
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the potentially adverse impacts of its
regulations upon small business
entities. Because this rulemaking
imposes no adverse economic impacts,
a regulatory flexibility analysis has not
been prepared.

D. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) of the
Administrative Procedures Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, EPA submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’ as defined by section
804(2) of the APA as amended.

E. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), the EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to State, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under Section 205, the EPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
action promulgated today does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. Therefore, the
requirements of the Unfunded Mandates
Act do not apply to this action.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: June 11, 1996.

Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, Title 40, Chapter I, part 63,
subparts F, H and I, of the Code of
Federal Regulations are amended as
follows:

PART 63—[AMENDED]

1. The authority citation for Part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—National Emission
Standards for Organic Hazardous Air
Pollutants From the Synthetic Organic
Chemical Manufacturing Industry

Table 1 of Subpart F—[Amended]

2. Table 1 of subpart F is amended by
removing the entries for “Glycerol tri-
(polyoxypro-pylene)ether,”
“Polyethylene glycol,” and
“Polypropylene glycol” and their
associated chemical abstract service
number and group number.

Subpart H—National Emission
Standards for Organic Hazardous Air
Pollutants for Equipment Leaks

3. Section 63.160 is amended by
adding paragraphs (c) and (f) to read as
follows:

§63.160 Applicability and designation of
source.
* * * * *

(c) If a process unit subject to the
provisions of this subpart has
equipment to which this subpart does
not apply, but which is subject to a
standard identified in paragraph (c)(1),
(c)(2), or (c)(3) of this section, the owner
or operator may elect to apply this
subpart to all such equipment in the
process unit. If the owner or operator
elects this method of compliance, all
VOC in such equipment shall be
considered, for purposes of applicability
and compliance with this subpart, as if
it were organic hazardous air pollutant
(HAP). Compliance with the provisions
of this subpart, in the manner described
in this paragraph, shall be deemed to
constitute compliance with the standard
identified in paragraph (c)(1), (c)(2), or
(c)(3) of this section.

(1) 40 CFR part 60, subpart VV, GGG,
or KKK; (2) 40 CFR part 61, subpart F
or J; or (3) 40 CFR part 264, subpart BB
or 40 CFR part 265, subpart BB.

* * * * *

(f) The provisions of this subpart do
not apply to research and development
facilities or to bench-scale batch
processes, regardless of whether the
facilities or processes are located at the
same plant site as a process subject to
the provisions of this subpart.

4. Section 63.161 is amended by
adding in alphabetical order the
definitions ““bench-scale batch process,”
“flow indicator,” and ‘“‘sampling
connection system’ to read as follows:

§63.161 Definitions.

* * * * *

Bench-scale batch process means a
batch process (other than a research and
development facility) that is operated on
a small scale, such as one capable of
being located on a laboratory bench top.
This bench-scale equipment will
typically include reagent feed vessels, a
small reactor and associated product
separator, recovery and holding
equipment. These processes are only
capable of producing small quantities of
product.

* * * * *

Flow indicator means a device which
indicates whether gas flow is, or
whether the valve position would allow

gas flow to be, present in a line.
* * * * *

Sampling connection system means
an assembly of equipment within a
process unit used during periods of
representative operation to take samples
of the process fluid. Equipment used to
take non-routine grab samples is not
considered a sampling connection
system.

* * * * *

5. Section 63.163 is amended by
adding paragraph (j) to read as follows:

§63.163 Standards: Pumps in light liquid
service.
* * * * *

(i) Any pump that is designated, as
described in §63.181(b)(7)(i) of this
subpart, as an unsafe-to-monitor pump
is exempt from the requirements of
paragraphs (b) through (e) of this section
if:

(1) The owner or operator of the pump
determines that the pump is unsafe to
monitor because monitoring personnel
would be exposed to an immediate
danger as a consequence of complying
with paragraphs (b) through (d) of this
section; and

(2) The owner or operator of the pump
has a written plan that requires
monitoring of the pump as frequently as
practical during safe-to-monitor times,
but not more frequently than the
periodic monitoring schedule otherwise
applicable.

6. Section 63.166 is amended by
revising paragraphs (a) and (b) to read
as follows:

§63.166 Standards: Sampling connection
systems.

(a) Each sampling connection system
shall be equipped with a closed-purge,
closed-loop, or closed-vent system,
except as provided in §63.162(b) of this
subpart. Gases displaced during filling
of the sample container are not required
to be collected or captured.
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(b) Each closed-purge, closed-loop, or
closed-vent system as required in
paragraph (a) of this section shall:

(1) Return the purged process fluid
directly to the process line; or

(2) Collect and recycle the purged
process fluid to a process; or

(3) Be designed and operated to
capture and transport the purged
process fluid to a control device that
complies with the requirements of
§63.172 of this subpart; or

(4) Collect, store, and transport the
purged process fluid to a system or
facility identified in paragraph (b)(4)(i),
(i), or (iii) of this section.

(i) A waste management unit as
defined in §63.111 of subpart G of this
part, if the waste management unit is
subject to, and operated in compliance
with the provisions of subpart G of this
part applicable to group 1 wastewater
streams. If the purged process fluid does
not contain any organic HAP listed in
Table 9 of subpart G of part 63, the
waste management unit need not be
subject to, and operated in compliance
with the requirements of 40 CFR part
63, subpart G applicable to group 1
wastewater streams provided the facility
has an NPDES permit or sends the
wastewater to an NPDES permitted
facility.

(ii) A treatment, storage, or disposal
facility subject to regulation under 40
CFR part 262, 264, 265, or 266; or

(iii) A facility permitted, licensed, or
registered by a State to manage
municipal or industrial solid waste, if
the process fluids are not hazardous
waste as defined in 40 CFR part 261.

* * * * *

7. Section 63.167 is amended by
revising paragraph (a)(1) and by adding
paragraph (e) to read as follows:

§63.167 Standards: Open-ended valves or
lines.

(a)(1) Each open-ended valve or line
shall be equipped with a cap, blind
flange, plug, or a second valve, except
as provided in 863.162(b) of this
subpart and paragraphs (d) and (e) of
this section.

* * * * *

(e) Open-ended valves or lines
containing materials which would
autocatalytically polymerize or, would
present an explosion, serious
overpressure, or other safety hazard if
capped or equipped with a double block
and bleed system as specified in
paragraphs (a) through (c) of this section
are exempt from the requirements of
paragraph (a) through (c) of this section.

8. Section 63.168 is amended by
adding a new paragraph (a)(3) to read as
follows:

§63.168 Standards: Valves in gas/vapor
service and in light liquid service.

a * X *

(3) The use of monitoring data
generated before April 22, 1994 to
qualify for less frequent monitoring is
governed by the provisions of
§63.180(b)(6) of this subpart.

* * * * *

9. Section 63.172 is amended by
revising the first sentence of paragraph
(J)(2) to read as follows:

§63.172 Standards: Closed-vent systems
and control devices.
* * * * *

1 * * %

(2) Install, set or adjust, maintain, and
operate a flow indicator that takes a
reading at least once every 15 minutes.

* * *

* * * * *

10. Section 63.173 is amended by
adding paragraphs (h), (i) and (j) to read
as follows:

§63.173 Standards: Agitators in gas/vapor
service and in light liquid service.
* * * * *

(h) Any agitator that is difficult-to-
monitor is exempt from the
requirements of paragraphs (a) through
(d) of this section if:

(1) The owner or operator determines
that the agitator cannot be monitored
without elevating the monitoring
personnel more than two meters above
a support surface or it is not accessible
at anytime in a safe manner;

(2) The process unit within which the
agitator is located is an existing source
or the owner or operator designates less
than three percent of the total number
of agitators in a new source as difficult-
to-monitor; and

(3) The owner or operator follows a
written plan that requires monitoring of
the agitator at least once per calendar
year.

(i) Any agitator that is obstructed by
equipment or piping that prevents
access to the agitator by a monitor probe
is exempt from the monitoring
requirements of paragraphs (a) through
(d) of this section.

(1) Any agitator that is designated, as
described in §63.181(b)(7)(i) of this
subpart, as an unsafe-to-monitor agitator
is exempt from the requirements of
paragraphs (b) through (d) of this
section if:

(1) The owner or operator of the
agitator determines that the agitator is
unsafe to monitor because monitoring
personnel would be exposed to an
immediate danger as a consequence of
complying with paragraphs (a) through
(d) of this section; and

(2) The owner or operator of the
agitator has a written plan that requires

monitoring of the agitator as frequently
as practical during safe-to-monitor
times, but not more frequently than the
periodic monitoring schedule otherwise
applicable.

11. Section 63.174 is revised by
adding a new paragraph (b)(4) and by
revising the first sentence of paragraph
(h)(1) introductory text to read as
follows:

§63.174 Standards: Connectors in gas/
vapor service and in light liquid service.
* * * * *

b * * *

(4) The use of monitoring data
generated before April 22, 1994 to
qualify for less frequent monitoring is
governed by the provisions of
§63.180(b)(6).

* * * * *

(h)(1) Any connector that is
inaccessible or is ceramic or ceramic-
lined (e.g., porcelain, glass, or glass-
lined), is exempt from the monitoring
requirements of paragraphs (a) and (c) of
this section and from the recordkeeping
and reporting requirements of §63.181
and §63.182 of this subpart. * * *

* * * * *

12. Section 63.180 is amended by
redesignating paragraph (b)(2) as
(b)(2)(i) and revising the first sentence of
newly designated paragraph (b)(2)(i), by
adding a paragraph (b)(2)(ii), by revising
paragraph (b)(4)(iii), by revising
paragraph (b)(6), by revising paragraph
(A)(1), and by adding a sentence to the
end of paragraph (f)(4) to read as
follows:

§63.180 Test methods and procedures.
* * * * *
b * k* X

(2)(i) Except as provided for in
paragraph (b)(2)(ii) of this section, the
detection instrument shall meet the
performance criteria of Method 21 of 40
CFR part 60, appendix A, except the
instrument response factor criteria in
Section 3.1.2(a) of Method 21 shall be
for the average composition of the
process fluid not each individual VOC
in the stream. * * *

(ii) If no instrument is available at the
plant site that will meet the
performance criteria specified in
paragraph (b)(2)(i) of this section, the
instrument readings may be adjusted by
multiplying by the average response
factor of the process fluid, calculated on
an inert-free basis as described in
paragraph (b)(2)(i) of this section.

* * * * *

4 * K* *

(iii) The instrument may be calibrated
at a higher methane concentration than
the concentration specified for that
piece of equipment. The concentration
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of the calibration gas may exceed the
concentration specified as a leak by no
more than 2,000 parts per million. If the
monitoring instrument’s design allows
for multiple calibration scales, then the
lower scale shall be calibrated with a
calibration gas that is no higher than
2,000 parts per million above the
concentration specified as a leak and the
highest scale shall be calibrated with a
calibration gas that is approximately
equal to 10,000 parts per million. If only
one scale on an instrument will be used
during monitoring, the owner or
operator need not calibrate the scales
that will not be used during that day’s
monitoring.

* * * * *

(6) Monitoring data that do not meet
the criteria specified in paragraphs
(b)(1) through (b)(5) of this section may
be used to qualify for less frequent
monitoring under the provisions in
§63.168(d)(2) and (d)(3) or
§63.174(b)(3)(ii) or (b)(3)(iii) of this
subpart provided the data meet the
conditions specified in paragraphs
(b)(6)(i) and (b)(6)(ii) of this section.

(i) The data were obtained before
April 22, 1994.

(i) The departures from the criteria
specified in paragraphs (b)(1) through
(b)(5) of this section or from the
specified monitoring frequency of
§63.168(c) are minor and do not
significantly affect the quality of the
data. Examples of minor departures are
monitoring at a slightly different
frequency (such as every six weeks
instead of monthly or quarterly),
following the performance criteria of
section 3.1.2(a) of Method 21 of
appendix A of 40 CFR part 60 instead
of paragraph (b)(2) of this section, or
monitoring at a different leak definition
if the data would indicate the presence
or absence of a leak at the concentration
specified in this subpart. Failure to use
a calibrated instrument is not
considered a minor departure.

* * * * *

f * * *

(1) The batch product-process
equipment train shall be pressurized
with a gas to a pressure less than the set
pressure of any safety relief devices or
valves or to a pressure slightly above the
operating pressure of the equipment, or
alternatively, the equipment shall be
placed under a vacuum.

* * * * *

(4)* * *If such a pressure
measurement device is not reasonably
available, the owner or operator shall
use a pressure measurement device with
a precision of at least +10 percent of the
test pressure of the equipment and shall
extend the duration of the test for the

time necessary to detect a pressure loss
or rise that equals a rate of one psig per
hour.

* * * * *

13. Section 63.181 is amended by
revising the introductory text in
paragraph (b)(7) and by revising
paragraph (b)(7)(ii) to read as follows:

§63.181 Recordkeeping requirements.

* * * * *

(b) * ok k

(7) The following information
pertaining to all pumps subject to the
provisions of § 63.163(j), valves subject
to the provisions of § 63.168(h) and (i)
of this subpart, agitators subject to the
provisions of § 63.173(h) through (j),
and connectors subject to the provisions
of §63.174(f) through (h) of this subpart
shall be recorded:

* * * * *

(ii) A list of identification numbers for
the equipment that is designated as
difficult to monitor, an explanation of
why the equipment is difficult to
monitor, and the planned schedule for
monitoring this equipment.

* * * * *

Subpart [—National Emission
Standards for Organic Hazardous Air
Pollutants for Certain Processes
Subject to the Negotiated Regulation
for Equipment Leaks

14. Section 63.190 is amended by
revising paragraph (f), paragraphs (g)(1)
introductory text and (g)(2) introductory
text, by adding paragraphs (g)(3) and
(9)(4), and by adding a new paragraph
(j) to read as follows:

§63.190 Applicability and designation of
source.
* * * * *

(f) The provisions of subparts | and H
of this part do not apply to research and
development facilities or to bench-scale
batch processes, regardless of whether
the facilities or processes are located at
the same plant site as a process subject
to the provisions of subpart | and H of
this part.

(9)(2) If an additional process unit
specified in paragraph (b) of this section
is added to a plant site that is a major
source as defined in Section 112(a) of
the CAA, the addition shall be subject
to the requirements for a new source in
subparts H and | of this part if:

* * * * *

(2) If any change is made to a process
subject to this subpart, the change shall
be subject to the requirements for a new
source in subparts H and | of this part
if:

* * * * *

(3) If an additional process unit is
added to a plant site or a change is made
to a process unit and the addition or
change is determined to be subject to
the new source requirements according
to paragraphs (g)(1) or (g)(2) of this
section:

(i) The new or reconstructed source
shall be in compliance with the new
source requirements of subparts H and
I of this part upon initial start-up of the
new or reconstructed source or by April
22,1994, whichever is later; and

(ii) The owner or operator of the new
or reconstructed source shall comply
with the reporting and recordkeeping
requirements in subparts H and | of this
part that are applicable to new sources.
The applicable reports include, but are
not limited to:

(A) Reports required by §63.182(b), if
not previously submitted, §63.182 (c)
and (d) of subpart H of this part; and

(B) Reports and notifications required
by sections of subpart A of this part that
are applicable to subparts H and | of this
part, as identified in §63.192(a) of this
subpart.

(4) If an additional process unit is
added to a plant site, if a surge control
vessel or bottoms receiver becomes
subject to §63.170 of subpart H, or if a
compressor becomes subject to §63.164
of subpart H, and if the addition or
change is not subject to the new source
requirements as determined according
to paragraphs (g)(1) or (g)(2) of this
section, the requirements in paragraphs
(9)(4)(i) through (g)(4)(iii) of this section
shall apply. Examples of process
changes include, but are not limited to,
changes in production capacity,
feedstock type, or catalyst type, or
whenever there is replacement, removal,
or addition of recovery equipment. For
purposes of this paragraph, process
changes do not include: process upsets,
unintentional temporary process
changes, and changes that are within the
equipment configuration and operating
conditions documented in the
Notification of Compliance Status
required by §863.182(c) of subpart H of
this part.

(i) The added emission point(s) and
any emission point(s) within the added
or changed process unit are subject to
the requirements of subparts H and | of
this part for an existing source;

(ii) The added emission point(s) and
any emission point(s) within the added
or changed process unit shall be in
compliance with subparts H and | of
this part by the dates specified in
paragraphs (g)(4)(ii)(A) or (9)(4)(ii)(B) of
this section, as applicable.

(A) If a process unit is added to a
plant site or an emission point(s) is
added to an existing process unit, the
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added process unit or emission point(s)
shall be in compliance upon initial
start-up of the added process unit or
emission point(s) or by April 22, 1997,
whichever is later.

(B) If a surge control vessel or bottoms
receiver becomes subject to §63.170 of
subpart H, if a compressor becomes
subject to §63.164 of subpart H, or if a
deliberate operational process change
causes equipment to become subject to
subpart H of this part, the owner or
operator shall be in compliance upon
initial start-up or by April 22, 1997,
whichever is later, unless the owner or
operator demonstrates to the
Administrator that achieving
compliance will take longer than
making the change. The owner or
operator shall submit to the
Administrator for approval a
compliance schedule, along with a
justification for the schedule. The
Administrator shall approve the
compliance schedule or request changes
within 120 calendar days of receipt of
the compliance schedule and
justification.

(iii) The owner or operator of a
process unit or emission point that is
added to a plant site and is subject to
the requirements for existing sources
shall comply with the reporting and
recordkeeping requirements of subparts
H and | of this part that are applicable
to existing sources, including, but not
limited to, the reports listed in
paragraphs (g)(4)(iii)(A) and (g)(4)(iii)(B)
of this section.

(A) Reports required by §63.182 of
subpart H of this part; and

(B) Reports and notifications required
by sections of subpart A of this part that
are applicable to subparts H and | of this
part, as identified in §63.192(a) of this
subpart.

* * * * *

(j) If a change that does not meet the
criteria in paragraph (g)(4) of this
section is made to a process unit subject
to subparts H and | of this part, and the
change causes equipment to become
subject to the provisions of subpart H of
this part, then the owner or operator
shall comply with the requirements of
subpart H of this part for the equipment
as expeditiously as practical, but in no
event later than three years after the
equipment becomes subject.

(1) The owner or operator shall
submit to the Administrator for
approval a compliance schedule, along
with a justification for the schedule.

(2) The Administrator shall approve
the compliance schedule or request
changes within 120 calendar days of
receipt of the compliance schedule and
justification.

15. Section 63.191(b) is amended by
adding in alphabetical order definitions
for “bench-scale batch process,”
“process unit,” and ‘‘source” to
paragraph (b) and revising the definition
of “pharmaceutical production process”
to read as follows:

§63.191 Definitions.

(b) * * %

Bench-scale batch process means a
batch process (other than a research and
development facility) that is operated on
a small scale, such as one capable of
being located on a laboratory bench top.
This bench-scale equipment will
typically include reagent feed vessels, a
small reactor and associated product
separator, recovery and holding
equipment. These processes are only
capable of producing small quantities of
product.

* * * * *

Pharmaceutical production process
means a process that synthesizes one or
more pharmaceutical intermediate or
final products using carbon
tetrachloride or methylene chloride as a
reactant or process solvent.
Pharmaceutical production process does
not mean process operations involving
formulation activities, such as tablet
coating or spray coating of drug
particles, or solvent recovery or waste

management operations.
* * * * *

Process Unit means the group of
equipment items used to process raw
materials and to manufacture a product.
For the purposes of this subpart, process
unit includes all unit operations and
associated equipment (e.g., reactors and
associated product separators and
recovery devices), associated unit
operations (e.g., extraction columns),
any feed and product storage vessels,
and any transfer racks for distribution of
final product.

* * * * *

Source means the collection of
equipment listed in §63.190(d) to which
this subpart applies as determined by
the criteria in §63.190. For purposes of
subparts H and | of this part, the term
affected source as used in subpart A of
this part has the same meaning as the
term source defined here.

* * * * *

16. Section 63.192 is amended by
redesignating paragraph (a) as (a)(1) and
by adding paragraph (a)(2) to read as
follows:

§63.192 Standard.

(@) *=**

(2) The owner or operator of a
pharmaceutical production process
subject to this subpart may define a

process unit as a set of operations,
within a source, producing a product, as
all operations collocated within a
building or structure or as all affected

operations at the source.
* * * * *

[FR Doc. 96-15616 Filed 6-19-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[AD-FRL-5522-9]

Clean Air Act Final Interim Approval of
Operating Permits Program;
Delegation of Section 112 Standards;
State of Massachusetts; Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final interim approval;
Correction.

SUMMARY: On May 15, 1996 (61 FR
24460), EPA promulgated interim
approval of the 40 CFR Part 70
Operating Permits Program for the
Commonwealth of Massachusetts. The
document correctly identified the
effective date as May 15, 1996.
However, the language to amend 40 CFR
Part 70 listed an incorrect effective date
and an incorrect expiration date for the
interim approval of this program.
EFFECTIVE DATE: May 15, 1996.

FOR FURTHER INFORMATION CONTACT: lda
E. Gagnon, Air Permits Program, CAP,
U.S. Environmental Protection Agency,
Region 1, JFK Federal Building, Boston,
MA 02203-2211, (617) 565-3500.

SUPPLEMENTARY INFORMATION: In the
document published on May 15, 1996 at
61 FR 24461, column 3, the effective
date and expiration date were incorrect.
This final rule corrects the language to
amend 40 CFR Part 70 in a manner
which is consistent with the May 15,
1996 rule. The correct effective date of
this interim approval is May 15, 1996,
and the correct expiration date of this
interim approval is May 15, 1998.

The EPA regrets any inconvenience
the earlier information has caused.

List of Subjects in 40 CFR Part 70

Administrative practice and
procedure, Air pollution control,
Environmental Protection,
Intergovernmental relations, Operating
permits, Reporting and recordkeeping
requirements.

Dated: May 30, 1996.

John P. DeVillars,
Regional Administrator, Region I.

Part 70, title 40 of the Code of Federal
Regulations is amended as follows:
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PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by revising the entry for Massachusetts
to read as follows:

Appendix A to Part 70—Approval Status of
State and Local Operating Permits Programs
* * * * *

Massachusetts

(a) Department of Environmental
Protection: submitted on April 28, 1995;
interim approval effective on May 15, 1996;
interim approval expires May 15, 1998.

(b) (Reserved).

* * * * *

[FR Doc. 96-15621 Filed 6-19-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[FRL-5521-4]
RIN 2060-AF70

Operating Permits Program Interim
Approval Criteria

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating
revisions to the interim approval criteria
within the regulations in part 70,
chapter I, title 40, of the Code of Federal
Regulations (CFR). Part 70 contains
regulations requiring States to develop,
and submit to EPA for approval,
programs for issuing operating permits
to major, and certain other, stationary
sources of air pollution as required by
title V of the Clean Air Act (Act). Two
changes to the interim approval criteria
were proposed on August 29, 1994 to
address difficulties in program
development that have occurred since
promulgation of part 70. Today’s action
finalizes one of those changes; the other
will be finalized in a subsequent action.

As a result of today’s revision to part
70, certain State operating permit
programs will become eligible for
interim program approval. Without
today’s changes, these programs would
not have been eligible for interim
program approval under the part 70
regulations. Specifically, interim
approval may now be granted for
programs which do not provide for the
incorporation of terms contained in
permits issued under EPA-approved
minor source preconstruction permit
programs into corresponding part 70
permits.

To be eligible for this interim
approval, such programs would have to
show compelling reasons for the interim
approval and meet certain other
requirements regarding the content of
part 70 permits that exclude these
applicable preconstruction permit terms
during the 2-year interim period. After
2 years, interim approval expires and
the State must have revised its program
to address the exclusion of these terms,
and any other deficiencies, in order to
receive full approval.

EFFECTIVE DATE: July 22, 1996.

FOR FURTHER INFORMATION CONTACT:
Michael Ling (telephone number 919—
541-4729), U. S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Information
Transfer and Program Integration
Division, Mail Drop 12, Research
Triangle Park, North Carolina 27711.

SUPPLEMENTARY INFORMATION:
Regulated Entities

Entities potentially regulated by this
action are those State, local, or tribal
governments who seek approval of their
part 70 operating permit programs, but
whose programs do not include minor
preconstruction permit terms in their
part 70 permits. Regulated categories
include:

Examples of regu-

Category lated entities
State/Local/Tribal Governments who
Government. have developed

operating permit
programs that ex-
clude minor NSR
terms from title V
permits and who
seek EPA approval
of such programs
under the part 70
regulations.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is how
aware could potentially be affected by
this action. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Docket

Supporting information used in
developing the part 70 rules, including
today’s promulgated change, is
contained in docket number A-93-50.
This docket is available for public
inspection and copying between 8:30
a.m. and 3:30 p.m. Monday through
Friday, at EPA’s Air Docket, Room M-

1500, Waterside Mall, 401 M Street SW,
Washington, D.C. 20460. A reasonable
fee may be charged for copying.

l. Background and Purpose
A. Introduction

Title V of the Clean Air Act
Amendments of 1990 (1990
Amendments), Public Law 101-549,
requires EPA to promulgate regulations
establishing the requirements for
development and submittal of State
operating permit programs and the
minimum elements these programs
must contain to be approvable. On July
21, 1992, EPA published regulations
meeting these requirements in the
Federal Register (57 FR 32250).

Title V and the part 70 regulations
require States and local agencies to
submit operating permit programs to
EPA within 3 years of enactment of the
1990 Amendments, and require EPA to
take action within 1 year of program
submittal to approve or disapprove
these programs. Section 502(g) of the
Act allows EPA to grant interim
approval to a program if it
“substantially meets” the requirements
of title V but is not fully approvable.
Interim approval may be granted for a
period of up to 2 years and may not be
renewed. The interim approval
provision allows permitting authorities
time to correct the program deficiencies
preventing full approval. The minimum
elements that a program must contain to
be eligible for interim approval are
contained in § 70.4(d).

The EPA proposed two changes to the
interim approval criteria on August 29,
1994 (59 FR 44571). The first change
would allow interim approval for part
70 programs which allow permits to be
revised through the minor permit
modification procedure to reflect those
changes at a facility which is subject to
EPA-approved minor source
preconstruction permit requirements,
commonly referred to as ‘“minor new
source review” (minor NSR) changes.
Because this proposal is linked to
proposed changes to the permit revision
system, which EPA is not yet ready to
finalize, and because current EPA policy
already allows for approval of programs
which allow changes established
through minor NSR to be addressed
using minor permit modification
procedures, EPA is not taking final
action on this proposed change in
today’s rulemaking.

The second proposed change to the
interim approval criteria addresses
programs that do not incorporate terms
and conditions into a source’s part 70
permit which are established through an
EPA-approved minor NSR program.
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Title V and part 70 require a permit to
contain provisions which assure
compliance with all applicable
requirements (section 502(b)(5)(A) of the
Act, 40 CFR 70.6(a)). The definition of
the term “applicable requirement” in
part 70 includes requirements
established through minor NSR
permitting procedures (§ 70.2). The
proposed change to part 70 would, for
the period of interim approval, allow
part 70 permits to be issued and revised
without incorporating those terms and
conditions that are applicable
requirements solely because they are
established through minor NSR. These
minor NSR terms and conditions would
still remain federally enforceable
through the provisions of the minor
NSR program. In today’s notice, EPA is
taking final action on this proposed rule
change.

B. Summary of Proposed Changes
Addressing Applicable Requirements

The August 29, 1994 proposal noted
that, in order to be eligible for interim
approval, a program must contain
adequate authority to issue permits that
assure compliance with all applicable
requirements including all applicable
requirements under title | of the Act [see
§70.4(d)(3)(ii) and §70.4(c)(1)]. The
proposal explained that EPA believes
the term “applicable requirements”
clearly includes all terms and
conditions of minor NSR permits.
Therefore, a part 70 program that would
not provide for incorporating into
permits those requirements established
through the EPA-approved minor NSR
program would be prohibited by
§70.4(d)(3)(ii) from receiving interim
approval.

One State, Texas, argued that there are
compelling reasons supporting its
exclusion of minor NSR requirements as
title V applicable requirements, and that
its submitted part 70 program should
thus be eligible for approval. Although
EPA reads §70.2 and §70.6(a)(1) to
unequivocally require minor NSR terms
to be applicable requirements (meaning
that the submitted Texas program could
not obtain full approval), the Agency
proposed that Texas’ demonstration of
compelling reasons warranted further
consideration of the submitted program
for interim approval on the basis that it
substantially meets the requirements of
title V. Texas’ demonstration of
compelling reasons included the
following arguments: (1) Texas’ existing
minor NSR program is so stringent that
the integration of all its minor NSR
terms would be infeasible and
unnecessary for environmental
protection; (2) Texas has an
exceptionally large number of part 70

sources which are candidates for minor
NSR, making part 70 permitting difficult
and time-consuming; and (3) Texas
believes that its system of cross-
referencing minor NSR permits in part
70 permits will serve essentially the
same program purposes as inclusion of
the minor NSR requirements
themselves, rendering direct inclusion
of these requirements unnecessary from
Texas’ viewpoint.

On the basis of this type of showing,
EPA proposed to consider interim
approval for programs facing significant
minor NSR/part 70 integration
difficulties. The proposal further
provided that, for a program operating
under this type of interim approval: (1)
Each part 70 permit issued during the
interim approval must (if applicable)
state that applicable minor NSR
requirements are not included; (2) each
minor NSR permit containing
requirements applicable to the source
must be cross-referenced in the source’s
part 70 permit so that citizens may
access and review those requirements;
(3) excluded minor NSR requirements
would not be eligible for the permit
shield under § 70.6(f); and (4) upon
conversion to full approval, all permits
issued during the interim approval
period that excluded minor NSR terms
would have to be reopened to include
these terms.

Although the exclusion of minor NSR
means that important title V compliance
measures (e.g., compliance certification,
public review, etc.) will be deferred for
2 years for minor NSR terms, the
proposed provisions would limit the
scope and duration of the effects of this
deferral, and would assure that the
public could examine, in federally-
enforceable NSR permits, any terms
which are not subject to title V’s
compliance measures during the interim
period. This helps strengthen the
proposal’s position that programs which
exclude minor NSR terms could
“substantially meet” the requirements
of part 70 and receive interim approval.
However, EPA reiterates that all
compliance measures contained in title
V must be applied to all applicable
requirements, including minor NSR
terms, before a part 70 program can
receive full approval.

11. Discussion of Today’s Action

A. Summary of Changes Since Proposal

In response to comments, EPA is
making three minor rule changes to
clarify the requirements discussed in
the proposal preamble. These include:
(1) Adding rule language clarifying that
any excluded NSR permits must be
cross-referenced in the applicable part

70 permit; (2) adding rule language
clarifying that excluded NSR
requirements would not be eligible for
the permit shield under § 70.6(f); and (3)
adding rule language clarifying that,
upon conversion to full approval,
permits issued during the interim
period would have to be revised or
reopened to include any excluded
minor NSR terms. Regarding reopening,
today’s rule also provides for a
streamlined reopening process for
excluded minor NSR terms that does not
require the full permit issuance process.
The rule provisions are also being
rearranged into separate paragraphs in
the final rule for clarity. In addition to
these rule clarifications, the EPA also
reiterates in today’s preamble its
position that minor NSR is an
applicable requirement for part 70
purposes. Additional discussion is also
provided on the proposed ‘“‘compelling
reasons” demonstration requirement
being promulgated today.

B. Significant Comments and Responses

The August 29, 1994 proposal
concerning interim approval criteria
was grouped with a larger proposal
revising the part 70 permit revision
system (published separately at 59 FR
44459). The EPA received a total of 246
comment letters on these two proposals,
some of which addressed each action
separately and some of which addressed
both actions together. This section
addresses only the major comments
received on the proposed revision to the
interim approval criteria regarding
minor NSR as an applicable
requirement. Discussion of additional
issues raised by the commenters related
to today’s action is contained in the
technical support document for this
rule, which is included in the docket for
today’s rulemaking. Comments on other
proposed changes to the interim
approval criteria not addressed by
today’s rule change, including
comments on other aspects of the
August 1994 proposals (as well as the
August 31, 1995 proposal which
supplemented the August 1994 notice
on permit revisions), will be addressed
in a future rulemaking.

1. Minor NSR as an Applicable
Requirement

Several commenters asserted that
revisions to the interim approval criteria
are unnecessary because minor NSR is
not an “‘applicable requirement’” under
part 70. The EPA notes that it has the
authority to promulgate this revision to
the interim approval criteria regardless
of the correctness of the assertion that
minor NSR is not an applicable
requirement. However, EPA also
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disagrees with the commenters’
assertion, and stands by the position
and the rationale articulated in the
proposal, that minor NSR is an
applicable requirement. Key points of
this rationale are reiterated below in
response to comments received, and are
discussed further in the technical
support document found in the docket.

One commenter disagreed with EPA’s
reading of the part 70 definition of
“‘applicable requirement,” noting that
something is not necessarily an
“applicable requirement” simply
because it is a requirement of the Act.
The EPA agrees with this broad
statement, noting—for example—that
requirements of title Il are not
“applicable requirements.” However,
EPA sees no basis for concluding that
minor NSR permits issued under a State
implementation plan (SIP) approved
program are not applicable
requirements. Furthermore, as
explained in the proposal preamble,
EPA believes the part 70 rule is clear in
defining ““applicable requirements” to
include minor NSR. A challenge to this
point should have been raised in the
context of the July 21, 1992
promulgation of part 70.

Another commenter argued more
broadly that the intent of the Act is to
regulate major sources while allowing
States to regulate minor sources through
minor NSR programs. The EPA
disagrees. Section 110(a)(2)(c) of the Act
and EPA’s regulations at 51.161 clearly
establish Federal requirements for
preconstruction review of activities
below the NSR major source
applicability thresholds. The EPA
further disagrees with this commenter’s
assertion that its argument is supported
by EPA’s proposed resolution of the
“title | modifications” issue. A
determination by EPA that “title |
modifications” do not include minor
NSR actions does not mean that minor
NSR programs are optional under the
Act.

A commenter also noted that many
State minor NSR programs go beyond
the Federal minimum, and that a
detailed analysis would be necessary to
determine the precise extent to which a
minor NSR program is necessary to
attain and maintain the national
ambient air quality standards (NAAQS).
The EPA disagrees that any such
analysis is necessary or appropriate. A
State that submitted a minor NSR
program for approval into the SIP
presumably did so because it believed
that the submitted program was
necessary to attain and maintain the
NAAQS. The EPA believes this is the
only reasonable presumption that can be
made in retrospect.

Although EPA reiterates that minor
NSR terms are applicable requirements,
EPA also recognizes that certain terms
found in existing NSR permits
(including minor NSR permits) may be
obsolete, extraneous, environmentally
insignificant, or otherwise not required
as part of the SIP or a federally-
enforceable NSR program. Inclusion of
these terms in a part 70 permit could
present program implementation
difficulties and is not needed to fulfill
the purposes of the Act. Noting this,
EPA issued a policy addressing
incorporation of these permit terms into
part 70 permits. This policy is described
in “White Paper for Streamlined
Development of Part 70 Permit
Applications, July 10, 1995 (White
Paper). The White Paper states that,
although minor NSR permit terms are
applicable requirements, the permitting
authority may use a joint title V/NSR
“parallel process” to make appropriate
revisions to an NSR permit to exclude
NSR terms which are obsolete,
unrelated to attainment and
maintenance of a NAAQS, extraneous,
or otherwise environmentally
insignificant. By revising the underlying
NSR permit to delete, revise, or
designate as State-only these
unnecessary minor NSR permit terms,
the permit authority has discretion to
exclude these terms from the set of
federally-enforceable minor NSR
conditions, and thus from the definition
of “applicable requirement” for part 70
purposes.

The EPA notes that programs which
exclude minor NSR as an applicable
requirement under today’s approach to
interim approval, and which seek to
streamline minor NSR permits using a
White Paper approach, would not need
to have revised existing minor NSR
permits in this way until conversion to
full approval, because these programs
will not include minor NSR terms in
part 70 permits until that time.
However, programs considering this
type of parallel processing are
encouraged to consult the White Paper
and begin this permit revision process,
so that the task of streamlining minor
NSR permits does not conflict with
other permit authority responsibilities at
the time full approval is received.

2. Demonstration of “Compelling
Reasons”

The proposal allows EPA to grant
interim approval to part 70 programs
that do not include minor NSR as an
applicable requirement upon a showing
by the permitting authority of
**compelling reasons’” which support
the interim approval. One commenter
stated that the requirement for

compelling reasons is unworkable and
should be deleted, and that EPA does
not provide guidance on what
constitutes compelling reasons. The
EPA disagrees that the compelling
reasons requirement should be deleted,
and does not believe that additional
guidance on compelling reasons is
necessary for reasons explained below.

The EPA believes it is important to
include a requirement that a State
demonstrate compelling reasons to grant
interim approval if a part 70 program
excludes minor NSR from the definition
of “applicable requirement.” The EPA
believes, in general, that an interim
approval on this basis is undesirable
because it delays the implementation of
title V for a large number of Act
requirements at a large number of
sources, and is a significant departure
from the part 70 regulations. The
Agency believes that this type of
departure should be made only for those
programs that demonstrate a strong need
for the interim exclusion of minor NSR.
Therefore, the Agency is requiring that
such programs demonstrate compelling
reasons for granting the interim
approval.

Two commenters also asserted that
EPA has no basis under the Act to
require States to show compelling
reasons for granting interim approval;
EPA disagrees. Section 502(g) of the Act
gives EPA broad discretion as to when
and how it grants interim approval. This
discretion includes requiring that a
State show compelling reasons before
making significant departures from part
70. The commenters presented no basis,
nor does EPA see any reason, to remove
the “compelling reasons” requirement.

The “compelling reasons”
demonstration should be based
primarily on a showing that
extraordinary difficulties would be
encountered in incorporating minor
NSR terms into initial title V permits. It
is also appropriate to include in the
demonstration any measures the State is
taking in its interim part 70 program to
support the implementation of the
excluded minor NSR program. The EPA
reserves its discretion to evaluate
demonstrations of compelling reasons
on a case-by-case basis, with
consideration given to the degree of the
minor NSR/title V integration
difficulties and the extent to which the
State part 70 program addresses minor
NSR implementation in the interim.
Because of the case-by-case nature of
such decisions, EPA cannot provide
prescriptive criteria for the compelling
reasons demonstration.

The Texas demonstration of
compelling reasons, described in the
August 1994 proposal, is an example of
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the type of demonstration that could be
considered for interim approval under
today’s rule. Texas argued that: (1) Its
minor NSR program is so stringent that
integration of all minor NSR terms
would be infeasible; (2) it has an
exceptionally large number of part 70
sources which receive minor NSR; and
(3) its part 70 program would cross-
reference minor NSR permits in part 70
permits (i.e., identifies in each part 70
permit the applicable minor NSR
permits, but does not incorporate by
reference the requirements of minor
NSR into the part 70 permit).

Although EPA does not believe that
the existence of a stringent minor NSR
program justifies exclusion of minor
NSR from a title V program, the Agency
acknowledges that a program such as
Texas’ does produce an extremely large
number of minor NSR permits, because
of both its inclusive applicability
provisions and because of the large
number of facilities statewide. Thus,
integration of minor NSR permits into
initial title V permits presents
significant difficulty in Texas. Similarly,
although EPA does not believe that
simply cross-referencing minor NSR
permits satisfies title V, EPA
acknowledges that the cross-referencing
requirement in Texas’ part 70 program
serves to provide additional notice in
part 70 permits when minor NSR
applies to a facility. Although this
measure falls short of the permit content
requirements of a fully-approvable title
V program, EPA believes it is
appropriate for a State to reference such
measures in its compelling reasons
demonstration. Therefore, because of
the combination of integration
difficulties and program measures, EPA
would consider such a program for
interim approval. The EPA notes that
today’s notice is not intended to present
the Agency’s position as to whether
Texas’ compelling reasons
demonstration (together with the rest of
its program) warrants interim approval
under the revised criteria. Rather,
today’s rule simply provides for the
possibility that such a program could be
considered for interim approval in light
of the fact that it excludes minor NSR
terms from part 70 permits.

In addition to requiring a showing of
compelling reasons, the proposal
preamble noted that EPA will consider
the following as factors against this type
of interim approval: (1) Whether a
program’s exclusion of minor NSR terms
will diminish the effectiveness of the
State’s minor NSR program during the
interim period; and (2) whether the
State has already submitted a part 70
program that included minor NSR as an
applicable requirement. It is

recommended that States considering
excluding minor NSR as an applicable
requirement carefully consider whether,
in light of these factors, its reasons for
the exclusion truly constitute a
compelling need. Such States should
also consider whether the time delays in
program approval associated with
necessary program changes and the
development of a case-by-case analysis
of compelling reasons are worth the
interim relief that may be achieved
through the temporary exclusion of
minor NSR from title V permitting.

3. Incorporation of Minor NSR on
Transition to Full Approval

The proposal preamble noted that a
part 70 program which does not
incorporate minor NSR as an applicable
requirement must, upon conversion
from interim to full approval, provide
for the reopening of permits issued
during the interim period in order to
include the excluded minor NSR
requirements in each part 70 permit.
Three commenters stated that such a
reopening would be unnecessary and
impractical. The commenters were
concerned about the timing and impact
of the resource burden imposed on
sources and on permitting authorities by
the reopening process, which, in
accordance with §70.7(f)(2), must
follow the same procedural
requirements as permit issuance. They
felt that reopening was an unnecessary
procedural burden with little
environmental benefit and believed that
minor NSR terms could be included at
renewal, rather than reopening, with
little adverse impact.

While EPA is sensitive to resource
concerns, the Agency does not agree
that these concerns should result in
exclusion of minor NSR terms from title
V permits until renewal. The EPA, in
proposing to allow this type of interim
approval, did not contemplate that
minor NSR applicable requirements
could be excluded until renewal, which
could be up to 5 years after full program
approval. Furthermore, part of the
rationale for granting interim approval
is that the excluded minor NSR terms
are subject to other safeguards in the
part 70 regulations. One such safeguard
is the reopening of permits when
interim approval expires to incorporate
excluded applicable requirements.
Without such a safeguard, minor NSR
terms would not be subject to key
provisions of title V, such as annual
compliance certification, recordkeeping
and reporting, and other similar
requirements, for up to 5 years.

The EPA does agree that, if
reopenings to incorporate excluded
minor NSR permits must follow the

same procedural requirements as full
permit issuance, the process of
reopening each permit issued during the
interim approval period could impose
considerable administrative burden at a
time when the permitting authority is
still also processing initial permit
applications. This burden is greatly
mitigated in Texas where the earliest
permits, and hence the ones requiring
reopening, are for the simplest sources
and source categories. The EPA believes
that remaining concerns over the
resource burden associated with
reopenings will be reasonably addressed
by the provisions discussed below.

The EPA reiterates that any permit
issued during the interim period must,
upon transition to full approval, assure
compliance with the permit content
requirements of title V (i.e., 8§ 70.6 (a)
and (c)) for all applicable requirements,
including the previously excluded
minor NSR terms. However, the Act
does not specifically require a full
reopening when interim approval
expires as the only means to achieve
this end. The EPA believes that
excluded minor NSR applicable
requirements may be brought on to the
title V permit prior to or upon full
program approval using procedures
more streamlined than full reopening.
This is because some of the excluded
minor NSR requirements have already
been subjected to some title V
procedural requirements (e.g., public
review) during issuance of the NSR
permit. The EPA recognizes that under
this approach, other excluded minor
NSR terms will be incorporated into
part 70 permits without an opportunity
for public comment, EPA objection, or
citizen petition until renewal. However,
EPA believes that deferral of these title
V requirements until renewal is
appropriate for excluded minor NSR
applicable requirements. A minor NSR
permit that is newly issued during the
permit term would be incorporated into
the permit through procedures that are
less than those required for permit
issuance. The EPA believes it is
reasonable to allow for equitable
treatment of pre-existing minor NSR
permits that were initially excluded
from the permit in the same manner,
particularly since the permit shield will
not apply until the minor NSR permit
undergoes full title V procedures at
renewal.

The EPA is adding language at
§70.3(d)(3)(ii)(D) allowing this
streamlined reopening approach for
excluded minor NSR terms. The EPA
notes that any such process should at
least meet the part 70 permit revision
requirements for changes subject to
minor NSR. This would include any
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minimum requirements for public
notice and access to records contained
in the part 70 regulations in effect at the
time of program transition to full
approval. The EPA is further allowing
permitting authorities to dispense with
the need to give each source a 30-day
notice of its intent to revise the permit
to incorporate previously-excluded
minor NSR permits. The EPA believes
this individual notice is unnecessary
because sources, by virtue of this action
and actions taken by the State to
implement this approach, will have
ample notice of the fact that permits
excluding minor NSR permits will need
to be reopened.

As an alternative to the streamlined
reopening described above, EPA
believes that an interim program that
does not include minor NSR terms in
title V permits can be designed in such
a way that it provides in advance for the
inclusion of minor NSR terms upon
transition to full approval. This can be
accomplished by providing that each
part 70 permit issued during the interim
period contains a condition that
automatically incorporates, at the date
of transition to full approval, the terms
and conditions of any minor NSR
permits referenced in the facility’s title
V permit. This would not simply be
cross-referencing, but would be advance
incorporation of the NSR requirements
by reference, which would subject them
to title V requirements such as the
requirement for an annual compliance
certification. This approach would
provide in advance for a streamlined
transition to full approval without any
need for reopening.

The EPA believes that the allowance
for more streamlined procedures for
incorporating excluded applicable
requirements, together with the advance
incorporation approach described
above, provide less burdensome
alternatives to full reopening. Interim
programs that exclude minor NSR are
encouraged to adopt one, or a
combination, of these streamlined
approaches to assure that title V is met
for excluded minor NSR terms prior to
or upon conversion to full approval,
thus avoiding the need for full
reopening. However, EPA notes that, in
the absence of any other assurance that
8870.6 (a) and (c) are met for any
applicable requirements, including
minor NSR terms, the reopening
provisions under §§70.7 (f) and (g),
including full issuance process, would
apply if and when EPA grants full
approval, as noted in the preamble to
the proposal.

4. Cross-Referencing of Minor NSR
Permits Under Interim Program

The preamble to the proposed
revision provided that each part 70
permit issued by an interim program
that does not include minor NSR as an
applicable requirement must state that
applicable minor NSR requirements are
not included in the permit, and must
cross-reference any excluded minor
NSR permits so that citizens may access
and review those permits. One
commenter noted that, while the
preamble asserts that such cross-
referencing is required, the
corresponding rule language is
ambiguous with respect to this
requirement. Another commenter felt
that if EPA does require such cross-
referencing, specific criteria regarding
what constitutes adequate cross-
referencing should also be provided.

The EPA agrees that there is a need to
clarify the rule language regarding cross-
referencing. Therefore, EPA is adding a
sentence to the proposed rule language
in §70.4(d)(3)(ii) to clarify that a
facility’s part 70 permit must contain a
list of all minor NSR permits that
contain excluded applicable
requirements for that facility. Most
States have a numbering system for
minor NSR permits, so a listing in the
part 70 permit of the permit numbers for
each minor NSR permit applicable to
that facility would fulfill the cross-
referencing requirement.

For similar reasons, EPA is adding
language clarifying the proposal
preamble discussion of the permit
shield. The preamble stated that the
permit shield would not apply to the
excluded minor NSR terms. Rule
language is being added to codify this
requirement in parallel with the other
requirements for the interim program.

I1l. Administrative Requirements

A. Docket

The docket for this regulatory action
is number A-93-50. All the documents
referenced in this preamble fall into one
of two categories. They are either
reference materials that are considered
to be generally available to the public,
or they are memoranda and reports
prepared specifically for this
rulemaking. Both types of documents
can be found in docket number A—93—
50.

B. Executive Order (E.O.) 12866

Under E.O. 12866 (58 FR 51735,
October 4, 1993), the Agency must
determine whether each regulatory
action is “‘significant,” and therefore
subject to the Office of Management and
Budget (OMB) review and the

requirements of the Order. The Order
defines “‘significant” regulatory action
as one that is likely to lead to a rule that
may:

(1) Have an annual effect on the
economy of $100 million or more,
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan program or the rights and
obligation of recipients thereof.

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866.

Pursuant to the terms of E.O. 12866,
it has been determined that this rule is
not a “significant” regulatory action
because it does not substantially change
the existing part 70 requirements for
States or sources—requirements which
have already undergone OMB review.
Rather than impose any new
requirements, this rule removes an
obstruction to part 70 program approval
for a small number of State programs,
allowing them to implement their own
part 70 programs. In the absence of
today’s rule, EPA would implement its
part 71 program in such States, which,
as noted in the Information Collection
Request (ICR) for the part 71 rule, would
be more burdensome in a given State
than a part 70 program for both the
sources and the applicable permitting
authority. Thus, not only does the rule
avoid new direct costs, it leads
indirectly to a savings. As such, this
action was exempted from OMB review.

C. Regulatory Flexibility Act
Compliance

Under the Regulatory Flexibility Act,
whenever an Agency publishes any
proposed or final rule in the Federal
Register, it must prepare a Regulatory
Flexibility Analysis (RFA) that describes
the impact of the rule on small entities
(i.e., small businesses, organizations,
and governmental jurisdictions). The
EPA has established guidelines which
require an RFA if the proposed rule will
have any economic impact, however
small, on any small entities that are
subject to the rule, even though the
Agency may not be legally required to
develop such an analysis.

The original part 70 rule was
determined to not have a significant and
disproportionate adverse impact on
small entities. Similarly, a regulatory
flexibility screening analysis of the
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impacts of the proposed part 70
revisions determined that the proposed
revisions (a subset of which constitutes
today’s action) would likewise not have
a significant and disproportionate
adverse impact on small entities.
Consequently, the Administrator
certified that the part 70 regulations
would not have a significant and
disproportionate impact on small
entities. Because today’s rule does not
substantially alter the part 70
regulations as they pertain to small
entities, and does not necessitate
changes to the part 70 RFA, these
changes to part 70 will not have a
significant and disproportionate impact
on small entities, and a new RFA is not
needed for this action.

D. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) of the
Administrative Procedures Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, EPA submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by section
804(2) of the APA as amended.

E. Paperwork Reduction Act

The OMB has approved the
information collection requirements
contained in this rule under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control humber 2060—
0243. The ICR prepared for the part 70
rule is not affected by today’s action
because the part 70 ICR determined
burden on a nationwide basis, assuming
all part 70 sources were included
without regard to the approval status of
individual programs. Today’s rule,
which simply provides for the interim
approval of certain programs which
would have otherwise not been eligible
for such approval, does not alter the
assumptions of the approved part 70
ICR used in determining the burden
estimate. Furthermore, today’s action
does not impose any additional
requirements which would add to the
information collection requirements for
sources or permitting authorities.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to:

Director, Regulatory Information
Division, Office of Policy, Planning,
and Evaluation (2136), U.S.
Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460

and

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for
EPA, 725 17th Street, NW.,
Washington, DC 20503.

Include the ICR number in any
correspondence.

F. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), P.L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any 1 year.

The EPA has determined that today’s
rule does not contain a Federal mandate
that may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector, in any 1 year.
Although the part 70 regulations
governing State operating permit
programs impose significant Federal
mandates, today’s action does not
amend the part 70 regulations in a way
that significantly alters the expenditures
resulting from these mandates.
Therefore, the Agency concludes that it
is not required by section 202 of the
UMRA of 1995 to provide a written
statement to accompany this regulatory
action.

List of Subjects in 40 CFR Part 70

Environmental protection, Air
pollution control, Carbon monoxide,
Fugitive emissions, Hydrocarbons, Lead,
New source review, Nitrogen dioxide,
Operating permits, Particulate matter,
Prevention of significant deterioration,
Volatile organic.

Dated: June 11, 1996.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, 40 CFR part 70 is amended as
follows.

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Section 70.4 is amended by revising
paragraphs (d)(3) introductory text and
(d)(3)(ii) to read as follows:

§70.4 State program submittals and
transition.
* * * * *

(d) * X *

(3) The EPA may grant interim
approval to any program if it meets each
of the following minimum requirements
and otherwise substantially meets the

requirements of this part:
* * * * *

(ii) Applicable requirements.

(A) The program must provide for
adequate authority to issue permits that
assure compliance with the
requirements of paragraph (c)(1) of this
section for those major sources covered
by the program.

(B) Notwithstanding paragraph
(d)(3)(ii)(A) of this section, where a
State or local permitting authority lacks
adequate authority to issue or revise
permits that assure compliance with
applicable requirements established
exclusively through an EPA-approved
minor NSR program, EPA may grant
interim approval to the program upon a
showing by the permitting authority of
compelling reasons which support the
interim approval.

(C) Any part 70 permit issued during
an interim approval granted under
paragraph (d)(3)(ii)(B) of this section
that does not incorporate minor NSR
requirements shall:

(1) Note this fact in the permit;

(2) Indicate how citizens may obtain
access to excluded minor NSR permits;

(3) Provide a cross reference, such as
a listing of the permit number, for each
minor NSR permit containing an
excluded minor NSR term; and

(4) State that the minor NSR
requirements which are excluded are
not eligible for the permit shield under
§70.6(f).

(D) A program receiving interim
approval for the reason specified in
(d)(3)(ii)(B) of this section must, upon or
before granting of full approval, institute
proceedings to reopen part 70 permits to
incorporate excluded minor NSR
permits as terms of the part 70 permits,
as required by § 70.7(f)(1)(iv). Such
reopening need not follow full permit
issuance procedures nor the notice
requirement of § 70.7(f)(3), but may
instead follow the permit revision
procedure in effect under the State’s
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approved part 70 program for
incorporation of minor NSR permits.
* * * * *

[FR Doc. 96-15617 Filed 6—-19-96; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 93-314; RM—-8396]

Radio Broadcasting Services; Cadiz
and Oak Grove, KY

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: The Chief, Policy and Rules
Division, denied the petition for
reconsideration filed by Southern
Broadcasting Corporation of the Chief,
Allocations Branch’s Report and Order,
60 FR 52105, October 5, 1995,
substituting Channel 293C3 for Channel
292A at Cadiz, reallotting Channel
293C3 from Cadiz to Oak Grove,
Kentucky, and modifying Station
WKDZ-FM'’s license accordingly. The
Commission denied the petition because
it failed to present new facts or
arguments that were not considered in
the Report and Order that would
warrant a contrary decision. With this
action, this proceeding is terminated.
EFFECTIVE DATE: June 20, 1996.

FOR FURTHER INFORMATION CONTACT:
Bruce Romano, Mass Media Bureau,
(202) 418-2120.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 93—-314, adopted May 24,
1996 and released June 7, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc. (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Douglas W. Webbink,

Chief, Policy and Rules Division, Mass Media
Bureau.

[FR Doc. 96-15671 Filed 6-19-96; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 192

[Docket No. PS-118; Amendment 192-79]
RIN 2137-AB97

Excess Flow Valve—Performance
Standards

AGENCY: Research and Special Programs
Administration, (RSPA), DOT.
ACTION: Final rule.

SUMMARY: In the process of routine
excavation activities, excavators often
sever gas service lines causing loss of
life, injury, or property damage by fire
or explosion. Excess flow valves (EFVs)
restrict the flow of gas by closing
automatically when a line is severed,
thus mitigating the consequences of
service line failures. In this final rule,
RSPA has developed standards for the
performance of EFVs used to protect
single-residence service lines. If an EFV
is installed on such a line, it must meet
these performance standards.

DATES: This final rule takes effect July
22, 1996.

FOR FURTHER INFORMATION CONTACT:
Mike Israni (202) 366—4571, regarding
the subject matter of this final rule, or
the Dockets Unit, (202) 366—4453,
regarding copies of this final rule or
other material in the docket that is
referenced in this rule.

SUPPLEMENTARY INFORMATION:
Statutory Mandate

In 49 U.S.C. 60110 Congress directs
the Department of Transportation to
issue regulations prescribing the
circumstances under which operators of
natural gas distribution systems must
install EFVs. If the Department
determines that there are no
circumstances under which EFVs
should be installed, the Department is to
report this determination, and the
reasons for the decision, to Congress.
RSPA, on behalf of the Department, has
determined that there are no
circumstances under which the
Department should require the
installation of EFVs, primarily because
the costs far exceed the benefits of such
installation. RSPA has sent the report of
its reasons for this determination to
Congress. The report to Congress (April
4, 1995) and the cost/benefit analysis of
mandatory EFV installation are
available in the docket. Costs and
benefits are also discussed later in this
document under “‘Cost/Benefit
Analysis.”

49 U.S.C. 60110 further requires the
Department to develop standards for the
performance of EFVs used to protect
service lines in a natural gas
distribution system. The development of
these standards is the subject of this
rulemaking.

The statute also requires the
Department to issue a rule requiring
operators to notify customers about EFV
availability and to offer to install EFVs
that meet the performance standards, if
the customer pays for the installation.
RSPA will initiate a separate notice of
proposed rulemaking for customer
notification.

The Problem

Despite efforts, such as damage
prevention programs, to reduce the
frequency of excavation-related service
line incidents on natural gas
distribution service lines, such
incidents persist and continue to result
in death, injury, fire, or explosion.
During the period from March 1991
through February 1994, 30 incidents
with consequences that might have been
mitigated by an EFV were reported to
RSPA. These incidents, mostly
excavation-related, resulted in 2
fatalities, 16 injuries, and an estimated
$3,249,595 in property damage. Incident
history is explained in the November
1991 and January 1995 cost/benefit
studies evaluating mandatory EFV
installation. Because damage prevention
measures are not foolproof, RSPA has
sought to identify ways to mitigate the
consequences of these incidents. The
National Transportation Safety Board
(NTSB) and others have proposed EFVs
as a means of mitigation.

NTSB Recommendations

NTSB has recommended EFVs as a
means of reducing or preventing injury
or death from incidents resulting from
service line breaks or ruptures. Since
1971, NTSB has issued seven
recommendations regarding the use of
EFVs in service lines. NTSB’s
recommendations are summarized and
discussed in the Notice of Proposed
Rulemaking on this rulemaking (58 FR
21524; April 21, 1993).

The Advance Notice of Proposed
Rulemaking (ANPRM)

RSPA issued an ANPRM (55 FR
52188; December 20, 1990) seeking
information on the desirability of
requiring the installation of EFVs on gas
distribution service lines to reduce the
damage from service line ruptures. The
ANPRM also contained a questionnaire
to collect current operational data on
the use of EFVs by natural gas
distribution operators. The results of the
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ANPRM were summarized in the NPRM
and are available in the docket.

The Notice of Proposed Rulemaking
(NPRM)

In 1993, RSPA published an NPRM
(Notice 2: 58 FR 21524; April 21, 1993),
titled “‘Excess Flow Valve Installation
on Service Lines,” that proposed to
amend 49 CFR Part 192 to require
installation of EFVs on new and
replaced single residence service lines
operating at a pressure of 10 psig or
more. This NPRM also proposed
performance standards for EFVs and
conditions under which EFVs must be
installed. The initial comment period
for this NPRM closed June 21, 1993. The
NPRM is available in the docket.

RSPA received 140 written comments
in response to the NPRM: 14 from
industry associations, 1 from an EFV
manufacturer, 102 from local
distribution companies, 2 from
consultants, 17 from Congress, state
agencies, and regulatory associations, 3
from transmission companies, and 1
from a group of commenters, designated
hereafter as the Joint Commenters (see
below).

The Public Meeting

RSPA held a public meeting on June
18, 1993 (58 FR 33064; June 15, 1993)
to enable interested parties to present
additional comments on several of the
issues presented in the NPRM. In the
notice announcing the public meeting,
RSPA also extended the comment
period to July 6, 1993, to allow those not
able to attend the meeting to have access
to the transcript. Representatives of the
American Gas Association (AGA),
UMAC (an EFV manufacturer), the Gas
Safety Action Council (GASAC), the
National Association of Pipeline Safety
Representatives (NAPSR), and NTSB
spoke at the meeting. The AGA
representative objected to the proposed
rule, especially to the expected benefits
estimated in the cost/benefit study.
GASAC, NTSB, and UMAC supported
an EFV rule, but not as proposed. The
NAPSR representative noted that in
NAPSR’s experience EFVs have not
been cost beneficial.

The Joint Commenters

On December 20, 1993, a group,
designating itself as the Joint
Commenters, filed comments that
recommended language to include in an
EFV rule. The Joint Commenters
included GASAC, EFV manufacturers,
and two gas pipeline distribution
associations. Although not a signatory to
the comments, NTSB sent two letters to
a pipeline association supporting the
Joint Commenters’ recommendations.

The NTSB letters are available in the
docket.

The Joint Commenters did not include
representatives from the two major state
pipeline safety associations, NAPSR,
and the National Association of
Regulatory Utility Commissioners
(NARUC). NAPSR originally
participated in discussions with the
Joint Commenters but later dropped out
because NAPSR members oppose a
federal requirement to install EFVs. The
comments from NAPSR are available in
the docket.

The Joint Commenters recommended
regulatory language that their
signatories would support if RSPA were
to adopt this recommendation as a final
rule. In a Notice of Reopening Comment
Period, RSPA reopened the comment
period to solicit comment on the safety
merits of the Joint Commenters’
recommended language (59 FR 39319;
August 2, 1994). The reopened comment
period closed October 3, 1994. In
addition to seeking comments on the
safety merits of the recommendation,
RSPA also sought comment on: whether
to allow EFVs with a bypass feature;
whether, and to what extent, the
presence of contaminants in the gas
stream should preclude installation of
an EFV; and whether RSPA should
delay issuing a rule until industry
performance standards for EFVs are
developed.

An additional 70 comments were
received in response to the Notice of
Reopening Comment Period: 7 from
industry associations, 1 from an EFV
manufacturer, 56 from local distribution
companies, 5 from Congress, state
agencies, and regulatory associations,
and 1 from a transmission company. A
discussion of the 140 comments to the
NPRM and 70 comments to the Notice
of Reopening Comment Period and
RSPA disposition of these comments is
found below.

Advisory Committee Review

The Technical Pipeline Safety
Standards Committee (TPSSC) was
established by statute to evaluate the
technical feasibility, reasonableness,
and practicability of proposed
regulations. The TPSSC met on August
3, 1993, in Washington, DC, to consider
the EFV standards proposed in the April
1993 NPRM. The TPSSC voted 11to 0
against adopting the proposed rule as
written. In addition, the TPSSC voted 10
to 1 against RSPA issuing any rule on
EFVs. However, the TPSSC voted 10 to
1 to respect the wishes of Congress and
to provide support for the Congressional
mandate as implemented by RSPA.
RSPA addresses each of the TPSSC’s

recommendations in the discussion of
comments below.

Petition for Rulemaking

OnJuly 14, 1995, AGA submitted a
petition for rulemaking on EFV
performance standards and customer
notification requirements. In this
petition, AGA urged OPS to adopt
industry performance and
manufacturing standards as soon as they
are available and, in the interim, to
adopt the performance standards
recommended by the Joint Commenters.
RSPA is not required to consider those
comments in the petition pertaining to
performance standards since the
comments were received well after the
close of the re-opened comment period.
However, RSPA notes that those
comments do not raise any issues not
already raised in prior comments and
addressed in this rule.

RSPA will consider the bulk of AGA’s
petition dealing with customer
notification requirements in the
customer notification rulemaking.

Cost/Benefit Analysis (Mandating EFV
installation)

RSPA recognizes the beneficial safety
effects of EFVs. However, after extensive
study and rulemaking, RSPA has
decided not to require the installation of
EFVs, primarily because the costs far
exceed the benefits of such installation.

Many comments to the NPRM and
Notice of Reopening Comment Period
cited the need for RSPA to redo the
cost/benefit study that had been
prepared to accompany the NPRM.
Commenters said incident frequency,
fire and police response costs, and
property damage costs were overstated.
The most frequent objection was that
RSPA overestimated property loss and
fire fighting costs for incidents with less
than $5,000 in property damage.
Commenters pointed out that leaks
occur with greater frequency than
incidents and that, by equating leak
repair reports with incident reports,
RSPA overstated the benefits to be
gained. Many commenters also said that
the $20 estimated cost to install an EFV
was too low.

In light of the commenters’ criticisms,
RSPA thoroughly reexamined the cost/
benefit study. The revised study
included updated data regarding service
line incidents and revised information
on related costs and anticipated
benefits. In the most significant benefit
change, RSPA reduced its estimate of
the number of nonreportable incidents
that could have benefitted from an EFV
installation. Criticisms of its estimates
on nonreportable incidents led RSPA to
conclude that the original estimate, over



Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Rules and Regulations

31451

143 thousand per year, significantly
overstated the number of nonreportable
incidents whose consequences might be
mitigated by EFVs. RSPA used a
different approach to develop a more
reasonable estimate, approximately 13
thousand per year, for the final study.
This revised number of nonreportable
incidents is largely responsible for the
decrease in the present value of the
benefits from $21.02-$35.00 per service
in the draft study to $7.42 per service in
the final study.

In other changes, RSPA revised its
cost estimate by using the mid-point of
the cost-range in EFVs. The original
estimate looked only at the EFV cost to
the largest current installers of EFVs,
whereas the revised estimate considered
the EFV cost to all current installers of
EFVs. RSPA also used newer incident
data to develop better estimates of the
consequences of incidents before and
after an EFV installation.

As a result of RSPA’s reexamination
of the cost/benefit study, the present
value of costs changed from the draft
study figure of $20.20 per installed EFV
with a bypass to a final study figure of
$30.29. In addition, in the final study,
the present value of costs for an EFV
with positive shutoff was estimated to
be $37.09 per installed EFV.

The final cost/benefit study found the
cost of installing an EFV to exceed the
benefits by a 4.5:1 ratio. This result,
along with consideration of other
criticisms of a rule requiring
installation, discussed in more detail
below, led RSPA to determine that it
would not require installation but
would require that any EFV installed
meet certain performance criteria. The
final cost/benefit study explains in
detail how each cost and benefit was
calculated. Both the draft and final cost/
benefit studies examining EFV
installation are available in the docket.

The Final Rule

The final rule establishes a new
section in the pipeline safety
regulations, § 192.381, “Service lines:
Excess flow valve performance
standards.”” For the reasons previously
explained, the final rule does not
require installation of EFVs. In
accordance with 49 U.S.C. 60110, the
rule sets performance standards for any
EFV that will be used in a single-
residence gas service line operating
continuously at not less than 10 psig.
The final rule incorporates almost all
the performance standards that the Joint
Commenters recommended, rather than
those RSPA proposed in the NPRM.

An EFV will have to be manufactured
and tested by the manufacturer
according to an industry specification or

a manufacturer’s written specification to
ensure that the EFV will function
properly up to its rated maximum
operating pressure and at all
temperatures expected in the service
line’s operating environment. An EFV,
like any other valve, will have to
comply with subparts B and D of Part
192. The required tolerance has been
raised so that an EFV will be required

to close at, or not more than 50 percent
above the rated flow, instead of at the
proposed 10 percent. As commenters
requested, an operator will have the
choice of using an EFV with either a
positive shutoff or bypass feature. Upon
closure an EFV must reduce the gas flow
to no more than 5 percent of the
manufacturer’s specified minimum flow
rate, up to a maximum of 20 cubic feet
per hour for a bypass-type EFV or 0.4
cubic feet per hour for a positive shut
off-type EFV. An operator will have to
mark or otherwise identify the presence
of an EFV in the service line.

Several proposed performance
requirements have not been adopted. An
EFV will not have to comply with the
requirements of §§192.363 and 192.365
that apply to other service line valves.
Service line capacity will not have to
exceed the manufacturer’s EFV flow
rating by 50 percent. An EFV will not
be required to be tested upon
installation and each time a customer’s
meter is removed or replaced, or to close
automatically if the customer’s meter,
regulator or service valve is sheared off.
Furthermore, an operator will not be
required to verify the rated flow or
replace an EFV that does not close
automatically.

The final rule recommends that an
operator locate an EFV beyond the hard
surface and as near as practical to the
fitting connecting the service line to its
source of gas supply to ensure that the
EFV protects the maximum length of
service line and to assist in locating the
EFV. The final rule also recommends
that to augment performance reliability,
an operator not install an EFV where the
contaminants in the gas stream will
cause the valve to malfunction or
interfere with necessary operation and
maintenance activities on the service
line, such as blowing liquids from the
line.

Discussion of Comments

Although comments were submitted
in response to the proposal to require
installation of EFVs, these comments
were also relevant to developing a
performance standards rule. Many of the
comments focussed on the performance
criteria RSPA included in the proposal.

General Comments—Except for
NTSB, valve manufacturers, and

GASAC, virtually all of the 140
commenters to the NPRM objected to
the proposed rule on installation. The
major objections were that EFV
installation should not be federally
mandated, that each state pipeline
authority should be allowed to establish
the rules for its state; that a positive
shutoff EFV should not be required; that
testing an EFV while in service is
unnecessary and overly expensive; that
EFV installation should be delayed until
industry standards are developed; and,
that the cost/benefit study supporting
the proposed rule is flawed. The
majority of commenters also maintained
that EFV installation should not be
required where contaminants could
cause the EFV to malfunction and
inadvertently shutoff service to the
customer.

Nearly all of the 70 commenters
responding to the Notice of Reopening
Comment Period proposed that RSPA
adopt the Joint Commenters’
recommendations on performance
language because the recommended
language was less objectionable than the
NPRM'’s proposed language. The
commenters also favored giving an
operator the option to install either a
bypass or positive shutoff EFV. Overall,
because of concerns about EFV
reliability, gas distribution operators
favored waiting until industry standards
are developed and accepted before
requiring installation of EFVs. Many
commenters restated their objection to
the findings of the cost/benefit study.

Six large operators operating at least
9 million service lines (18 percent of all
U.S. service lines) opposed both the
NPRM'’s proposal and the Joint
Commenters’ recommendations. The
operators’ major objections were that the
cost/benefit study grossly overstated
benefits, that industry standards are
needed because EFVs do not operate
reliably, and that costs to remove EFVs
after a malfunction are high.

Comments about the cost/benefit
study have previously been discussed.
Other general comments are discussed
below, as well as specific comments
about each RSPA-proposed performance
standard and the associated Joint
Commenters’ recommendation. To
avoid repetition, similar comments are
discussed in only one section.

Discussion on State vs. Federal
Mandate

Comments—NAPSR expressed
opposition to any federal mandate to
install EFVs, arguing that any such
regulatory requirements should be at the
state level. On two occasions NARUC
passed resolutions proposing that any
requirement for EFVs be determined by
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the individual state pipeline safety
agencies. The NARUC Subcommittee for
Pipeline Safety polled the state
regulatory agencies, gathered data, and
prepared a report of its findings.
NARUC found that only two states,
Massachusetts and New York, favored a
federal mandate to install EFVs.

Six major operators (three operating
in California) opposed any federal
requirement to install EFVs, arguing that
states should be allowed to determine
the need for EFVs based on state-
developed criteria.

Response—Because of RSPA’s
decision not to issue a rule requiring the
installation of EFVs, each state will be
able to determine if it should require
such installation based on
circumstances unique to that state.

Industry Standards

In the absence of standards by an
industry-sponsored safety standards
committee, RSPA proposed several
requirements for the manufacture and
operation of any EFV that would be
installed in a single-residence gas
service line. The Joint Commenters’
recommendation also included
performance standards for single-
residence gas service lines.

Comments on NPRM—Many
commenters said RSPA should not issue
a final rule until industry manufacturing
and performance safety standards are
prepared and adopted. The TPSSC
recommended that RSPA initiate the
development of standards by The
American National Standards Institute
(ANSI), American Society of Testing
Materials (ASTM), or other nationally
recognized and accredited organization
for the manufacture, testing, and
operation of EFVs. The TPSSC further
recommended that when such standards
are enacted, RSPA should issue an
NPRM for EFVs incorporating such
standards for TPSSC review. The Gas
Piping Technology Committee (GPTC)
commented that its ANSI/GPTC Z380
committee was developing performance,
operating, and installation guidelines
for EFVs. GPTC said guidance will be
offered on choosing operating pressure
ranges, flow rates, bleed-by, and reset
characteristics, length and diameter of
service piping, inline contaminants,
purging procedures, joining methods,
and service line locations.

Comments to Notice of Reopening
Comment Period—Many commenters
said RSPA should take no final action
until industry standards are available
because standards would assure EFV
reliability. Many others said RSPA
should issue a final rule but grant a one
year delay in implementation to give the
industry committees time to complete

manufacturing and operational
standards. Several commenters said the
ASTM F17 committee is preparing
testing standards and the ANSI/GPTC
Z380 committee is preparing guidelines
that should be completed in 1995.

Response—RSPA agrees that to
achieve performance reliability and the
desired safety benefits, specifications
are necessary to ensure uniformity
among EFVs installed in service lines.
Because the NPRM proposing required
installation only sought comment on
performance standards applicable to
EFVs installed in single-residence
service lines, this final rule limits EFV
performance standards to that
application. Once industry standards
are developed for EFVs used in other
applications, such as multiple
residences and commercial enterprises,
RSPA will consider seeking comment
on proposed performance standards for
those applications.

The final rule requires that when an
EFV is installed in a single residence
service line, the EFV must be
manufactured and tested by the
manufacturer according to an industry
specification, or to a manufacturer’s
written specification to ensure the EFV
performs specified minimum functions.
These specifications will ensure that an
EFV functions properly up to the
maximum operating pressure at which it
is rated and at all temperatures
reasonably expected in the service line’s
operating environment. These
specifications will further ensure that an
EFV is sized to close within 50 percent
of the rated closure rate, to reduce gas
flow upon closure to specified rates, and
to not close when the pressure and flow
rates are less than the manufacturer’s
specified minimums.

In addition, an EFV must comply with
the general requirements of Subparts B
and D of part 192. While subparts B and
D do not include operational
requirements specific to an EFV, they do
include general material and design
standards applicable to any valve in a
pipeline system.

Many commenters, including several
industry committees, indicated that EFV
standards are forthcoming. However,
until industry finalizes EFV standards,
the requirement that an EFV perform
specified functions according to a
manufacturer’s written specifications
will ensure that an EFV performs
reliably and safely. Moreover, final
industry performance specifications are
likely to be similar to manufacturers’
specifications, because valve
manufacturers are often members of the
industry organizations that develop
such specifications.

Proposed Section 192.381(a)—
(regarding §8192.363 and 192.365 gas
pipeline valve requirements)—RSPA
proposed in the NPRM that EFVs must
comply with the requirements of
88192.363 and 192.365. These existing
sections establish requirements for all
valves in gas service lines.

Comments—Several commenters
stated that §8 192.363 and 192.365
should not apply to EFVs. Commenters
pointed out that these requirements
apply to the design of service line
manual shut-off valves and would
conflict with the proposed EFV
requirements. For example, commenters
noted that the §192.365(c) requirement
to locate valves in a covered durable box
or standpipe is intended to allow for
ready operation of a service line manual
shut-off valve. Therefore, it would be
unnecessary and costly to apply this
requirement to an EFV, which is an
automatic valve not requiring access for
manual operation.

Response—After further study, RSPA
agrees that valve requirements
concerning the use of a durable box or
standpipe do not apply to EFVs, and the
other requirements of §8192.363 and
192.365 apply only to manual shut-off
type valves, not EFVs. Accordingly, the
proposed requirement that EFVs comply
with 88192.363 and 192.365 has not
been adopted.

Proposed Section 192.381(a)—(10
psig requirement)-RSPA proposed that
an EFV be installed on each newly
installed or replaced single residence
service line that operates at a pressure
not less than 10 psig.

Comments—Many commenters to
both the NPRM and the Notice of
Reopening Comment Period requested
clarification of the 10 psig threshold.
Many commenters asked if the
requirement would apply if pressure in
the pipeline system drops below 10 psig
at any time during the year.

Response—RSPA is not requiring
operators to install EFVs on any single-
residence service line, whatever its
operating pressure. However, RSPA
does not want an EFV, if installed, to
cause a loss in service, especially at a
time when the service is most needed by
the consumer, such as during the winter
heating season. Thus, the performance
standards have been established for
EFVs that are installed on a service line
that operates at or above 10 psig
continuously during the year. Setting
the performance standards at this
threshold is influenced by two of the
largest users of EFVs who, as standard
practice, limit EFV installation to
service lines in systems where service
line inlet pressure does not drop below
10 psig during the year.
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Because service line pressure will
most likely be at its lowest level during
the coldest weather, especially in colder
climates, an operator should consider
the pressure drop in the service line due
to the restriction of gas flow caused by
an EFV. If pressure drop is considered,
an EFV should not cause a reduction in
safety or loss of service in any service
line.

Proposed Section 192.381(a)—
(replaced service lines)—RSPA
proposed that EFVs be installed on
certain new and replaced service lines.

Response—This proposal is no longer
relevant since EFV installation is not
being required.

Proposed Section 192.381(b)(1)—
(installation)—RSPA proposed in the
NPRM that an EFV be installed as close
to the main or transmission line as
practicable. The Joint Commenters
recommended installation in or as near
as practicable to the service line fitting
connecting the service line to its gas
supply.

Comments—Many commenters
suggested RSPA remove any reference to
transmission lines in the rule. Several
commenters said EFVs are not available
that will withstand transmission line
pressures. Others stated that the
statutory mandate was intended to
apply only to distribution systems. The
TPSSC voted 7 to 4 that all references
to transmission lines be dropped from
the proposed rule.

A few commenters objected to what
they thought was the proposed
requirement to install EFVs immediately
downstream of the service-to-main
connection when the line serves more
than one residence (branch service).
Other commenters were concerned that
the proposed rule would require EFV
installation below hard surfaces such as
asphalt or concrete, making installation
very costly.

Response—In the NPRM, RSPA
intended that all new and replaced
service lines, whether from a main or
transmission line, where the source of
gas supply consistently operates above
10 psig, be required to have an EFV
installed. The reference to “main” and
“transmission’’ lines was intended to
cover farm taps, as farm taps are also
subject to the type of incident that could
benefit from an EFV. The final rule
deletes the reference to “main’ and
“transmission” and sets performance
standards for EFVs installed on single-
residence gas service lines. By referring
to “‘service” line, RSPA intends for the
standards to apply if an EFV is installed
on a farm tap. A farm tap operates as a
service line when a local distribution
company operates a metered farm tap on
a transmission line delivering gas to a

farmer or other landowner. Accordingly,
although the rule does not require
installation on any single-residence
service line, an EFV that meets the
required performance standards can be
installed on a service line from a main
or a branch off a transmission line.

RSPA never intended that an EFV
serve more than one family residence.
RSPA recognizes that an EFV would be
difficult to size when the gas supply is
serving multiple residences because of
widely varying gas volume through the
EFV. Because of this difficulty, the
performance standards in this final rule
are limited to EFVs that are installed on
single-residence service lines.

RSPA agrees that removing an EFV
under a hard surface would be overly
expensive if an EFV failed to function.
Therefore, RSPA recommends that an
EFV be located beyond the hard surface
and as near as practical to the fitting
connecting the service line to its source
of gas supply.

Proposed Section 192.381(b)(2)—
(Section 192 Subparts B & D)—As noted
above, the NPRM proposed and the Joint
Commenters recommended that EFVs
meet the applicable requirements of
subparts B and D of part 192.

Comments—No substantive
comments were received on this
proposal.

Response—Subpart B establishes
minimum requirements for selection
and qualification of materials to be used
in pipelines. Subpart D prescribes
minimum requirements for the design
and installation of pipeline components
and facilities. Since these requirements
are general performance requirements
that apply to all valves, they are
included in the performance
requirements applicable to EFVs.

Proposed Section 192.381(b)(3)—
(bypass)—RSPA proposed that an EFV
be designed to prevent pressure
equalization across the EFV after the
EFV closes, thereby prohibiting an
operator from installing an EFV with a
bypass feature. The bypass feature
allows pressure to equalize and the EFV
to automatically reopen after closure
because it allows a small amount of gas
to pass through the EFV. In contrast, a
positive shutoff feature allows only
minute amounts of gas to pass through
the EFV after it closes, and requires
backpressuring downstream to reset the
EFV. The Joint Commenters’
recommendation would allow either
type of EFV.

In the Notice of Reopening Comment
Period, RSPA sought comment on the
safety of using EFVs with or without the
bypass feature and gave two examples,
provided by two large local distribution
operators, of potential dangers that

might be caused by the bypass feature.
RSPA also asked for comments on the
conditions under which automatically
resetting EFVs should or should not be
required in residential service lines and
on the linkage between the bypass
feature and unauthorized repairs to
damaged service lines.

Comments to NPRM—Many
commented on the proposal prohibiting
the use of EFVs with a bypass feature.
Commenters, including several at the
public meeting, were virtually
unanimous in favor of an operator
having the option to select an EFV with
either the bypass or positive shutoff
feature. Similarly, the TPSSC voted 9 to
2 in favor of an operator having this
option.

Various reasons were given for not
prohibiting the installation of bypass
EFVs. Several commenters, including an
industry association, complained that
RSPA proposed the positive shutoff
requirement without sufficient
justification in the cost/benefit study.
One commenter said that additional
costs of at least $250 per utility crew
would be incurred to provide
backpressure downstream of the EFV to
equalize the pressure and reset the
valve. This commenter said these
services would necessitate extra
equipment, including a compressed
natural gas tank or portable natural gas
compressor, and additional piping,
fittings, and hoses. Other commenters
mentioned additional hazards to
personnel in hauling and connecting
compressed natural gas. Another
commenter was concerned with
customer inconvenience because a
service call would be necessary to
backpressure the EFV, delaying
restoration of service.

Many commenters argued that bypass-
type EFVs do not pose a significant
safety risk. Commenters maintained that
operators that regularly install EFVs
have had no incidents resulting from
use of bypass-type EFVs. Three of the
largest voluntary users of EFVs (with
over 300,000 EFVs in service)
commented that their data did not show
an incident having occurred due to a
bypass- type EFV. An EFV manufacturer
commented that it has no knowledge of
bypass gas ever contributing to a natural
gas incident. NTSB and many operators
echoed these assurances.

Several commenters, including EFV
users, said RSPA’s concern that the
bypass feature would allow
irresponsible excavators to make repairs
is unfounded. A few commenters said
that positive shutoff EFVs would cause
more safety problems than bypass-type
EFVs because an excavator could sever
a service line unknowingly if the
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positive shutoff were to completely stop
the gas flow and any released odor from
reaching the atmosphere. Conversely,
these commenters argued that a failed
service line with a bypass would
continuously release gas and leave a
readily detectable odor. Commenters
noted other potential problems with
positive shutoff EFVs. For example, a
commenter in Alaska pointed out that
an earthquake in the winter could cause
EFVs to engage and, if positive shutoff
EFVs were used, each would have to be
backpressured and each customer’s
appliance re-lighted. During an Alaskan
winter this could take days.

The Gas Research Institute (GRI)
stated that its tests of EFV models
showed all the tested models were
affected by pressure surges of 5 psi or
more and that opening, closing, or
throttling a main line valve could
activate an EFV, causing a false closure.
The research organization said RSPA
could infer from these results that the
use of EFVs without the bypass could
cause extended distribution service
outages. GRI further stated that it knows
of no reports of bypass flow in an EFV
having led to or increased the severity
of an accident.

GASAC commented that RSPA should
allow each operator to determine the
type of valves for its system. Other
commenters echoed this statement.
Even among those operators opposed to
a mandatary rule, most said that if a rule
were issued, the choice of which type of
EFV to use should be left to the
operator.

Comments on the Joint Commenters’
Recommendation - Many commenters
supported the Joint Commenters’
recommendation to allow the use of a
bypass-type EFV. Many commenters
said it is not appropriate to depend on
an EFV’s design to prevent
unauthorized repairs. Rather,
unauthorized repairs should be
controlled by stiffer penalties and better
enforcement of damage prevention laws.
These commenters maintained that
EFVs are used to provide safety when a
service line is severed, and should not
be expected to perform functions
beyond their intended purpose.

Many commenters said excavators
who damage service lines may make
unauthorized repairs regardless of
whether a bypass-type EFV, a positive
shutoff EFV, or no EFV is installed.
RSPA recognizes the validity of this
statement and that EFVs with either
feature are not likely to have a
substantial effect in either reducing or
increasing the frequency of
unauthorized repairs on a broken
service line.

To dispel RSPA’s concern about the
potential danger of bypass- type EFVs
and gas discharge into a residence, an
operator explained that since natural gas
is only about 0.6 times the density of
air, any raw gas passing through a
vented appliance would exhaust to the
atmosphere through the chimney. The
operator concluded that household gas
ranges (or space heaters) without burner
safety pilots are the only paths for raw
gas to disperse through a building. The
operator cited a recent study by NOVA,
a Canadian chemical and pipeline
company, that demonstrated that a rate
of raw gas buildup in a small residence
(300 square feet) would have to be about
60 cubic feet per hour to reach an
ignitable level in five hours. This allows
a five hour period for someone to
discover the gas release before the
ignitable level is reached. A bypass-type
EFV allows 20 cubic feet of gas per
hour. Therefore, natural gas that is
passing through an EFV with a bypass
would take several hours to accumulate
to the ignitable range in a building.

Response—RSPA has been concerned
that excavators could repair a service
line break equipped with an EFV with
a bypass feature, the EFV would
automatically reset, and service would
be restored without the operator
knowing that the line had been
damaged. Consequently, gas could then
pass into and accumulate in a residence
where the pilot light on a gas appliance
had been extinguished during the
service line break.

RSPA was also concerned that
restoration of gas service with unvented
appliances would cause a rapid buildup
of the gas/air mixture to an ignitable
level. Commenters have posed
circumstances under which such a
buildup could occur. However, in
response to its questions about this
problem, RSPA did not receive any
information that such an incident has
actually occurred. Furthermore, an EFV
manufacturer and AGA have assured
RSPA that bypass-type EFVs operate
properly to avoid unintended gas
buildup within a building. An operator
with 20,000 installed bypass-type EFVs
stated that bypass gas from a tripped
EFV had never caused or contributed to
an unsafe situation on its system. Other
operators made comparable statements.
The NOVA study, described above,
further allays RSPA’s concern.
Therefore, based on the record in this
rulemaking, RSPA accepts the premise
that EFVs with a bypass feature are safe.

RSPA also finds acceptable the Joint
Commenters’ recommendation to limit
gas flow to 20 cubic feet per hour for
bypass-type EFVs and to 0.4 cubic feet
per hour for positive shutoff-type EFVs.

Because EFVs with positive shutoff
features were proposed in the NPRM,
RSPA did not propose EFV flow limits.
However, RSPA agrees that the limits
recommended by the Joint Commenters
are reasonable and feasible design
requirements.

Accordingly, the final rule allows
either bypass or positive shutoff EFVs.
Closure flow rates will be limited to 20
cubic feet per hour for the bypass-type
EFV and 0.4 cubic feet per hour for the
positive shutoff EFV.

Proposed Section 192.381(b)(4)—
(installation testing)—RSPA proposed
that upon original installation of an EFV
and each time the meter is removed or
replaced, the EFV be tested to determine
if it closes automatically. The Joint
Commenters’ recommendation deleted
the requirement.

Comments—All 37 commenters on
this proposed requirement asked that it
be deleted. Most commenters stated that
the test would require that the service
line be disconnected from the meter set,
the service valve at the meter opened,
and gas vented to the atmosphere to trip
the EFV. Many commenters said that
venting of the gas near the residence, or
inside the residence when the meter is
indoors, would be hazardous and would
needlessly release methane into the
atmosphere contrary to the goals of the
Clean Air Act.

An EFV user stated that it does not
test the EFV when replacing meters.
This commenter stated that it replaces
one-tenth of its meters annually and
provided RSPA a summary of the steps
involved in testing an EFV when a
meter is replaced on an existing service.
This commenter further stated it would
take a two person crew a full day to test
an EFV, resulting in substantial cost
with no corresponding benefit. The
American Public Gas Association
(APGA) commented that the proposed
testing would add significantly to the
costs of using EFVs with no
corresponding safety benefits and noted
that these costs were not included in the
cost/benefit analysis.

Several other commenters also noted
that this proposed requirement had not
been covered in the cost/benefit analysis
and provided data on the costs that
would be incurred for such tests. AGA
estimated that 3 million services have
meters removed each year, so that the
tests could cost $100 million per year,
doubling RSPA’s estimated installation
cost of $20 per EFV (with bypass
feature). These same commenters
contended that testing positive shutoff
EFVs would cost even more.

AGA and other commenters
concluded that such tests would require
removing the service regulator or
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installing a fitting to allow gas to be
vented upstream of the service regulator
because the flow of gas passing through
a service regulator may be too small to
cause the EFV to trip. These
commenters said that such a fitting
would invite a resident to bypass the
meter and steal gas.

The TPSSC voted 8 to 2 that no in-
service testing of an EFV be required.

Response—Based on the comments
about problems and costs of installation
testing, the final rule will not require an
operator to test the EFV when the EFV
is installed or when the meter is
removed or replaced. However, the
requirement that the EFV must be
manufactured and tested to an industry
specification or manufacturer’s written
specification to ensure that the EFV
functions properly up to the rated
maximum operating pressure will
certainly require random sample testing
at the manufacturer’s plant. Such
sample testing is routinely conducted
for all other valves in accordance with
manufacturing standards.

Proposed Section 192.381(b)(5)—
(automatic closure)—RSPA proposed
that an EFV must close automatically if
the service line is severed or if the
customer’s meter, regulator, or service
valve is sheared off. The Joint
Commenters’ recommendation did not
include such a requirement.

Comments—All seventeen
commenters on this proposed
requirement argued that it should be
deleted. Most commenters stated that
operators cannot guarantee that an EFV
will perform as designed and warranted
by the manufacturer. One commenter
said that it would be difficult to comply
with such a requirement because EFVs
often fail to activate (due to fluid
friction) in longer service line lengths of
1>-inch pipe. Also, even if the meter set
is sheared off, the flow rate may not
exceed the EFV activation flow rate
because the pipe may be squeezed off at
the point where it is sheared, or because
there are other restrictions in the line.

One EFV user stated that costs for
assuring that an EFV closes
automatically would approach $1,000
per installation. This commenter
reasoned that an EFV is intended to
help reduce the effects of dig-ins on a
service line in the area of the street,
where most excavation takes place, and
requiring the EFV to do more than
intended will increase costs.

The TPSSC voted 7 to 3 that the
proposed requirement be changed so
that an EFV “‘be designed to close
automatically if the service line is
ruptured downstream of the valve.”

Response—RSPA agrees with the
commenters that flow rate may not

always exceed an EFV’s activation flow
rate because a long service line could
cause excessive pressure drop, or a line
could be squeezed off at the point where
it is sheared, or there could be other
restrictions in the line. Therefore, RSPA
is not including proposed
§192.381(b)(5) in the performance
standards. However, the final rule
(8192.381(c)) requires that an EFV be
manufactured according to an industry
specification or manufacturer’s written
specification that will establish shutoff
requirements for conditions comparable
to a service line being severed or a meter
set being sheared off.

Proposed Section 192.381(b)(6)—
(sizing)—RSPA proposed that an EFV be
sized to close within 10 percent of the
rated flow specified by the
manufacturer. The Joint Commenters
recommended a closure rate not less,
and not more than 50 percent higher,
than the manufacturer’s specified
closure flow rate.

Comments to NPRM—The 32
commenters objected to this
requirement. Most commenters
suggested that the proposed 10 percent
tolerance be raised to 50 percent
because EFVs are not precision
instruments. Some commenters
suggested a 25 percent tolerance. Most
commenters said that EFVs with 10
percent tolerance are not commercially
available and would be significantly
more expensive. GASAC also opposed
the requirement as excessive.

AGA provided exhaustive information
showing that EFVs with a 10 percent
tolerance are not commercially available
and may not be possible to mass
produce. AGA suggested a 50 percent
tolerance and cited a Gas Research
Institute (GRI) study regarding EFV
performance repeatability. In 1985, GRI
tested seven EFV models and found that
closure flows of a single copy were
repeatable within a range of 6.4 percent
to 20.8 percent, whereas closure flows
between two arbitrary copies of the
EFVs were repeatable within the range
of 15.4 percent and 87.9 percent. None
of these models would have met the
RSPA proposed requirements. AGA
provided an EFV manufacturer’s graphs
showing that none of the currently
available EFVs tested by that
manufacturer closed within 10 percent
of the rated closure.

Comments on Joint Commenters’
recommendation—A member of the
Joint Commenters said its analysis of
service ruptures found that EFVs could
close as much as 50 percent over
specified closure flow and still reliably
close in the type of accident EFVs are
meant to address. Three other

commenters agreed with the Joint
Commenters’ recommendation.

The TPSSC voted 7 to 4 that the rule
specify that an EFV must close no lower
than its rated flow and not more than 50
percent above rated closure flow.

Response—Although no EFV is
currently available at an acceptable cost
that will conform to a 10 percent
tolerance, RSPA believes that
distribution operators must have a
specified closure range for an EFV that
is reliable. The requirement that an EFV
activate at, or 50 percent above, a
specified flow level provides an
acceptable closure range in accordance
with currently available EFVs.
Accordingly, RSPA will require an EFV
be sized to close at or 50 percent above
the rated closure flow rate specified by
the manufacturer.

Proposed Section 192.381(c)—(flow
rate verification)—RSPA proposed that
the operator verify the manufacturer’s
rated flow for the EFV by testing at a
pressure of 10 psig for the gas to be
transported in the service line. The Joint
Commenters recommended that the
manufacturer certify the EFV meets the
manufacturer’s written performance
specifications, rather than place this
responsibility on the operator.

Comments to NPRM—Thirty six
commenters responded to RSPA’s
proposed requirement. Virtually all
commenters objected to any operator
responsibility for testing and suggested
the requirement be deleted. Most
commenters contended that operators
cannot guarantee the performance of an
EFV, but should be able to rely on the
manufacturer to certify that EFVs meet
the applicable standards—the approach
allowed for other valves used in gas
distribution systems. An EFV
manufacturer also agreed that it should
be the manufacturer’s responsibility to
test and certify EFVs. Most commenters
stated that the proposed requirement
would significantly increase an
operator’s costs.

Comments on Joint Commenters’
recommendation—An industry
association agreed with the
recommendation to allow an operator to
rely on the manufacturer’s certification
that EFVs meet performance standards
rather than have the operator test each
EFV. The association pointed out that
RSPA allows such a procedure under
§192.145.

Response—RSPA agrees with the
commenters that the flow rate
verification test should be an EFV
manufacturer’s responsibility, not the
operator’s. Thus, the final rule requires
that an EFV be manufactured and tested
by the manufacturer according to an
industry specification, or
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manufacturer’s written specification to
ensure that each valve will perform
specified minimum functions. This
requirement should lead to a random
EFV testing program by the
manufacturer, similar to testing for other
system valves. Currently, certain valves
(cast iron and plastic) are installed that
meet the specified manufacturing tests
in §192.145. All other valves must be
manufactured according to
specifications in American Petroleum
Institute (API) Standard 6D, which also
requires random testing by the
manufacturer.

Proposed Section 192.381(d)—
(replacement)—RSPA proposed that if
an EFV does not close automatically
during installation testing or when the
service line is severed, it must be
replaced with an EFV that closes as
required. The Joint Commenters’
approach would remove any
requirement to assure that an EFV closes
after installation.

Comments—None of those
commenting on RSPA’s proposal was
entirely satisfied with it. Seven
commenters suggested changes that
included permitting the operator the
option to repair or replace an EFV that
doesn’t close. These commenters further
proposed exempting a location from the
installation requirement after two EFVs
do not perform properly at that location.

One operator questioned what
constitutes satisfactory closure by
explaining that minor accumulations of
dust and dirt can interfere with an
absolute 100 percent shutoff. This
commenter said that RSPA should
conduct additional studies to ascertain
what long-term performance
characteristics can be expected and
include acceptable criteria in the
rulemaking.

Eight commenters said the
requirement was not needed or
questioned the apparent intent to
require the operator to keep replacing an
EFV until one performs as required.
Several said that the requirement
assumed that an EFV’s failure to close
is always the valve’s fault. Commenters
explained that many factors influence
the operation or performance of an EFV,
including changes in operating
pressures and the type of gaseous
mixtures flowing through the service
line. They suggested the practical
approach would be to allow the utility
to repair and replace an EFV at its own
discretion as it does with other valves
in its system.

Response—RSPA’s proposed
requirement that an operator replace an
installed EFV if it fails during
installation testing or during a service
line break, is no longer applicable since

on-site testing and mandatory EFV
installation are not being required in
this final rule. Instead, an EFV must be
manufactured and tested by the
manufacturer according to an industry
specification or manufacturer’s written
specification to ensure that the valve
will function properly. Furthermore,
replacement or removal of a defective
EFV will be left to agreement between
the customer and operator.

Section 192.381(e)—(manufacturing
specifications)—RSPA proposed that
each EFV must be manufactured in
accordance with written specifications
that assure the EFV meets the
manufacturer’s published pressure and
flow rate criteria. The Joint Commenters
recommended that, instead, an EFV be
manufactured and tested by the
manufacturer according to a written
specification to ensure that the EFV will
function properly up to the maximum
rated operating pressure and at all
temperatures reasonably expected. The
Joint Commenters further recommended
that an EFV not close when pressures
are below the manufacturer’s minimum
pressure.

Comments—Fourteen of the fifteen
commenters responding to RSPA’s
proposed requirement were dissatisfied
with the wording and recommended
changes. These commenters stated that
this provision appeared to shift
responsibility for quality assurance from
the manufacturer to the gas distribution
operator who cannot assure that the
manufacturer will produce valves
meeting the manufacturer’s published
pressure and flow rate criteria.
Commenters further stated that because
of liability concerns there should be an
industry EFV standard by which the
valves should be manufactured. APGA
also argued that manufacturers, not gas
distribution operators, should be
responsible for assuring that EFVs meet
the necessary performance criteria.

Response—RSPA agrees that the
proposed requirement was unclear as to
who would be responsible for assuring
that an EFV meets the specified
performance requirements. Accordingly,
the final rule clarifies that an EFV will
have to be manufactured and tested by
the manufacturer according to an
industry specification or manufacturer’s
written specification to ensure that each
valve meets the specified minimum
performance standards.

Proposed Section § 192.381(f)—
(service line capacity)—RSPA proposed
that service line capacity must exceed
the EFV manufacturer’s flow rating by
50 percent. The Joint Commenters’
approach did not include a similar
requirement.

Comments on NPRM—Thirty three
commenters responded to this proposed
requirement. Five commenters said that
maintaining a flow rate at least 50
percent over the rating of the EFV
would severely restrict an operator and
increase costs. These commenters
explained that such a high flow rate
would, in many cases, require the
installation of service lines larger in
diameter than required for a customer’s
load and also preclude the insertion of
plastic tubing. These persons
recommended reducing the flow rate
margin to 25 percent.

Most commenters opposed
establishing arbitrary excess flow
capacity. These commenters stated that
the sizing of service lines is the
operator’s responsibility and that many
factors must be considered, such as
costs, current and future loads, the
possibility of future insertions, and
future maintenance requirements.

Response—RSPA agrees that a
requirement to design a service line
with excess capacity is not necessary for
an EFV to function properly and would
add unnecessary expense. Thus, the
final rule does not require that service
line capacity exceed the EFV
manufacturer’s flow rating by 50
percent. This approach is consistent
with Part 192, which does not require
installation of service lines larger than
required to meet the customer’s load.

Proposed Section 192.381(g)—
(Marking)—RSPA proposed that each
service line with an EFV be physically
marked or labeled in the field, so that
the label would be readily visible to gas
company employees.

Comments on NPRM—Twelve
commenters said that requiring service
lines with EFVs to be identified is
unnecessary and is of little benefit. One
commenter, currently using EFVs and
marking those service lines, said it does
not believe that marking should be
required. Several commenters stated
that marking service lines is futile due
to customers painting the meter set,
weather deterioration, and vandalism. A
few commenters suggested that the
operator have the option to mark or
record the location of these valves.
However, eight commenters supported
the requirement, saying it is a good
safety practice for gas company operator
personnel, when arriving at a residence,
to know if an EFV is installed in that
service line.

Comments on Joint Commenters’
Recommendation—The Joint
Commenters’ recommendation did not
include a requirement to mark services
in the field. An industry association
supported the Joint Commenters’
approach and further recommended that
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the operator be allowed the option to
mark services in the field or record EFV
installation on its maps and records.

Response—RSPA believes it is helpful
for operating personnel to know if an
EFV is installed in a service line. In a
service outage or emergency, service
personnel arriving at a residence might
respond differently depending on
whether or not an EFV is installed. For
example, if service personnel find that
a service line has been severed and the
line is marked or otherwise identified as
having an EFV, service personnel
should recognize that the small amount
of gas escaping from the severed line is
from an EFV with a bypass feature and
not from a pinched service line that
could suddenly release a hazardous
flow of gas. With this knowledge,
service personnel can initiate correct
repair procedures.

Accordingly, the rule will require that
an operator must mark or otherwise
identify the presence of an EFV in the
service line.

Proposed Section 192.381(h)—
(Contaminants)—RSPA proposed that
EFV installation not be required on a
service line where the operator can
demonstrate that contamination in the
gas stream will cause an EFV to
malfunction. The Joint Commenters’
approach eased the operator’s burden of
proof by allowing the operator to
document, rather than demonstrate, an
unsatisfactory level of contamination.

The Joint Commenters also
recommended that EFV installation not
be required where the EFV would
interfere with operation and
maintenance activities, such as blowing
liquids from the line.

Comments on NPRM—Twenty-four
commenters supported the proposal to
except EFV installation where prior
experience indicates contaminants will
cause a malfunction. Several
commenters stated, however, that it is
unclear how an operator could make
such a demonstration. NTSB said RSPA
should state the requirements necessary
to claim the exemption. Several
commenters said they hoped that an
operator would not have to install an
EFV and wait for it to fail before being
able to demonstrate that contaminants
should preclude installation. Two
commenters argued that if an operator
has experience with clogging of valves,
regulators, or meters from liquids or
solids in certain areas of its system,
such experience should be sufficient to
demonstrate that an EFV should not be
installed on that part of the system.

An EFV manufacturer agreed that an
EFV should not be installed where
contaminants would interfere with the
proper operation of an EFV, but based

on its experience felt it unlikely that
many systems have sufficient
contaminants to cause an EFV to
malfunction. GASAC commented that
requests for an exemption should be
subject to public disclosure and a formal
review process to prevent unwarranted
exemptions.

Comments on Joint Commenters’
recommendation—AGA argued that the
operator should determine whether to
use EFVs in contaminated areas. AGA
said a company might cite previous
experience with service lines plugging
with liquids or solids, plugging of other
valves or service regulators, or
knowledge of liquids or solid debris in
certain parts of the system to justify not
installing EFVs.

Another commenter said that iron
oxide rouge from steel pipe mixed with
tiny amounts of compressor fluids forms
a sticky residue and prevented early
model EFVs from successfully resetting
following closure. The commenter said
it is likely that no EFV on the market
today is robust enough to withstand
such contaminants and operate properly
for the minimum expected life of 50
years estimated in the NPRM.

Response—RSPA agrees that an EFV
is not recommended on a service line
where the operator has prior experience
with contaminants in the gas stream that
could interfere with the EFV, cause loss
of service to a residence, or cause an
operator to incur undue expense in
removing an inoperative EFV. An
operator should, based on its previous
history of service line or equipment
problems from contaminants, decide
whether it is appropriate to install an
EFV. An operator should also consider
if an EFV installed on a service line
could interfere with the operator’s
operation and maintenance procedures.

Regulatory Notices and Analyses

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is a significant
regulatory action under Executive Order
12866. Therefore, it was reviewed by the
Office of Management and Budget. In
addition, the final rule is significant
under DOT’s regulatory policies and
procedures (44 FR 11034; February 26,
1979) because it concerns a matter of
substantial interest to the public and
Congress.

Cost/Benefit Analysis (EFV—
Performance Standards)

Since the final rule does not require
mandatory installation of EFVs, the
performance requirements of this rule
will not impact gas distribution systems
not currently installing EFVs unless

they begin installing EFVs. This rule
will impact manufacturers of EFVs. As
previously mentioned, OPS will be
initiating a separate rulemaking to
propose that customers be notified that
EFVs are available for installation and
will be installed at customer expense.
This means that all gas distribution
systems may soon be installing EFVs,
and, thus, may be impacted by the new
EFV performance standards.

The new EFV performance standards
will help ensure that gas distribution
companies that currently install EFVs,
as well as those that begin to install
EFVs on their own or because of a new
notification rule, properly install these
EFVs. Furthermore, these standards, by
helping to ensure that newly installed
EFVs are manufactured to function
properly (e.g., close when they are
supposed to and not close when they
are not supposed to), will reduce the
cost of improper closure to both gas
distribution system operators and the
general public. The standards will also
help keep substandard valves from
entering the marketplace, thereby
providing some assurance of reliability
to both operators and customers. As a
further result of these standards, reliable
EFVs installed on compatible service
lines will help mitigate the
consequences of incidents on service
lines.

The cost/benefit study accompanying
this rule estimates and compares the
benefits and costs of the EFV
performance standards to determine
whether the standards, taken as a whole,
would be cost beneficial. This study
estimates the expected benefits and
costs of installing one EFV and uses
these estimates to calculate a benefit/
cost ratio. This approach yields the
same benefit/cost ratio as an approach
considers the number of EFVs installed
in each year, but is less complicated and
cumbersome, since it does not require
the estimation of (1) the number of
services expected to be renewed each
year, (2) the number of new services
expected to be installed each year, and
(3) the number of existing services that
will be discontinued each year.

The primary sources of EFV data used
in the analysis were (1) the written
submissions to the Docket for this
rulemaking made by gas distribution
companies, EFV manufacturers, and
other interested parties and (2) direct
contacts with gas distribution
companies, EFV manufacturers, and
other interested parties.

The pipeline incident data used in
this analysis was taken primarily from
the incident and annual report
submissions made to OPS by gas
distribution companies. These



31458

Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Rules and Regulations

submissions are required under the
Federal pipeline safety regulations.

All dollar figures in the study are
given in nominal dollars, unless
otherwise indicated. Where deflation of
nominal dollar figures has been
performed, the Producer Price Index,
All Commodities, with 1993 as the base,
has been used.

As summarized below, benefits, costs,
and net benefits were developed for (1)
the standards for EFV installation, (2)
marking requirements, and (3) the
performance requirements. The
complete Benefit/Cost Analysis for EFV
Performance Standards, dated August
1995, is available in the Docket.

Standards for EFV Installation

The final rule requires that an EFV
installed on a single-family residential
gas service that always operates at 10
psig or greater (1) must be rated by the
manufacturer for use at the pressure and
flow rate anticipated on the service line
and (2) must meet the applicable
requirements of Subparts B and D of
Part 192. The final rule also
recommends that an installed EFV be
placed as near as practical to the main.
Although this rule specifies standards
for EFV installation, the installation of
EFVs is not mandatory. However, if an
EFV is installed, the regulatory
standards will help ensure the EFV
performs as expected and protects the
maximum length of the most vulnerable
portion of a service line.

The standards for EFV installation
appear to be consistent with current
industry practice. Consequently, the
benefits, costs, and net benefits of the
requirements are all expected to be $0
per EFV per year.

Marking Requirements

The new marking requirement will
enable gas distribution system operating
and service personnel to know if a
service line has an EFV installed when
responding to a service outage or other
service line call. This will make it
possible for the personnel to safely
initiate correct repair procedures. The
new marking requirement is expected to
reduce deaths and injuries to gas
distribution system personnel, and to
reduce damage to the system and nearby
property.

The requirement to mark or otherwise
identify services with EFVs is consistent
with current industry practice. As a
consequence, the benefits, costs, and net
benefits are all expected to be $0 per
EFV per year.

Performance Requirements

The final rule sets performance
requirements for all newly installed

EFVs on single-family residential
services operating at 10 psig or greater.
These performance requirements are to
be ensured through design,
manufacturing, and testing by EFV
manufacturers in accordance with an
industry specification or with the
manufacturer’s written specifications.

The performance requirements will
help ensure the reliability of EFVs.
Greater reliability will result in (1) the
replacement of fewer EFVs by gas
distribution systems and (2) an increase
in the number of EFV actuations when
there are catastrophic service line
breaks. The primary benefit of the new
performance requirements will be an
increased average reliability of the EFVs
on the market. This assumes that all
EFVs currently on the market are not
fully consistent with the new
requirements, which appears to be the
case. A secondary benefit will be the
assurance that the quality of EFVs will
not degrade (with respect to the
performance characteristics covered by
the new performance requirements) in
the future.

The new performance requirements
for EFVs cover (1) rated maximum
operating pressure, (2) the impact of
external temperature, (3) sizing, (4)
reduction in gas flow upon closure, and
(5) inappropriate closure. The
requirements for rated maximum
operating pressure, the impact of
external temperature, and sizing appear
to be consistent with current industry
practice. The benefits of the new
performance requirements are expected
to be between $15,675 and $1,254 per
year. The costs are expected to be $0 per
year. Consequently, the net benefits are
expected to be between $15,675 and
$1,254 per year.

The net benefits calculated for the
performance requirements do not
include (1) the costs related to the
redesign of EFVs, (2) the full monetary
value of the benefits accruing to gas
distribution companies that currently
install EFVs, and (3) the monetary value
of the benefits that will accrue to gas
distribution companies that install EFVs
in the future.

Present Value of the Net Benefits

The net benefits for the new
performance requirements are the sum
of the net benefits of (1) EFV installation
standards, (2) the marking requirements,
and (3) the EFV performance
requirements. Since the net benefits for
the EFV installation standards and for
the marking requirements are expected
to be greater than $0 per year, while the
net benefits for the new performance
requirements are expected to be
between $15,674 and $1,254 per year,

the total net benefits for the EFV
requirements specified in the final rule
will be, at most, greater than $15,674,
and, at least, greater than $1,254 per
year. Discounted over 50 years (the life
of an EFV assumed by OPS) using a 7
percent discount rate, the present value
of the total net benefits is expected to
be, at most, greater than $223,768, and,
at least, greater than $17,901. Since
costs are $0, their present value is also
$0 and the cost-to-benefit ratio is O at
both the upper and lower bounds of the
benefits.

Conclusion

The positive present value of the
expected net benefits, as well as the
cost-to-benefit ratio of 0 at both the
upper and lower bounds on the benefits,
indicate that the performance standards
presented in the final rule will be cost
beneficial.

Regulatory Flexibility Act

Based on costing assumptions
discussed in the Cost/Benefit Analysis,
this rule will not have an undue impact
on small operators. Therefore, | certify
under section 605 of the Regulatory
Flexibility Act that the action will not
have a significant economic impact on
a substantial number of small entities.

E.O. 12612

This rulemaking action will not have
substantial direct effects on states, on
the relationship between the federal
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with E.O. 12612 (52 FR
41685; October 30, 1987), RSPA has
determined that this final rule does not
have sufficient federalism implications
to warrant preparation of a Federalism
Assessment.

National Environmental Policy Act

RSPA has analyzed this action for
purposes of the National Environmental
Policy Act (42 U.S.C. 4321 et seq.) and
has determined that this action would
not significantly affect the quality of the
human environment. An Environmental
Assessment and a Finding of No
Significant Impact are in the docket.

List of Subjects in 49 CFR Part 192

Pipeline safety, Reporting and
recordkeeping requirements.

In consideration of the foregoing, Part
192 is amended as follows:

PART 192—[AMENDED]

1. The authority citation for Part 192
continues to read as follows:
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Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60110, 60113 and 60118; 49
CFR 1.53.

* * * * *

2. Part 192 is amended by adding
§192.381 to subpart H to read as
follows:

§192.381 Service lines: Excess flow valve
performance standards.

(a) Excess flow valves to be used on
single residence service lines that
operate continuously throughout the
year at a pressure not less than 10 psig
must be manufactured and tested by the
manufacturer according to an industry
specification, or the manufacturer’s
written specification, to ensure that
each valve will:

(1) Function properly up to the
maximum operating pressure at which
the valve is rated;

(2) Function properly at all
temperatures reasonably expected in the
operating environment of the service
line;

(3) At 10 psig:

(i) Be sized to close at, or not more
than 50 percent above the rated closure
flow rate specified by the manufacturer;
and

(i) Upon closure, reduce gas flow—

(A) For an excess flow valve designed
to allow pressure to equalize across the
valve, to no more than 5 percent of the
manufacturer’s specified closure flow
rate, up to a maximum of 20 cubic feet
per hour; or

(B) For an excess flow valve designed
to prevent equalization of pressure
across the valve, to no more than 0.4
cubic feet per hour; and

(4) Not close when the pressure is less
than the manufacturer’s minimum
specified operating pressure and the
flow rate is below the manufacturer’s
minimum specified closure flow rate.

(b) An excess flow valve must meet
the applicable requirements of Subparts
B and D of this part.

(c) An operator must mark or
otherwise identify the presence of an
excess flow valve in the service line.

(d) An operator should locate an
excess flow valve beyond the hard
surface and as near as practical to the
fitting connecting the service line to its
source of gas supply.

(e) An operator should not install an
excess flow valve on a service line
where the operator has prior experience
with contaminants in the gas stream,
where these contaminants could be
expected to cause the excess flow valve
to malfunction or where the excess flow
valve would interfere with necessary
operation and maintenance activities on
the service, such as blowing liquids
from the line.

Issued in Washington, DC, on June 14,
1996.

D.K. Sharma,

Administrator, Research and Special
Programs Administration.

[FR Doc. 96-15564 Filed 6-19-96; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 32
RIN 1018-ADA43

Addition of Ohio River Islands National
Wildlife Refuge to the List of Open
Areas for Sport Fishing in West
Virginia, Pennsylvania, and Kentucky

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) adds Ohio River
Islands National Wildlife Refuge to the
list of areas open for sport fishing in
West Virginia, Pennsylvania, and
Kentucky, along with pertinent refuge-
specific regulations for such activities.
The Service has determined that such
use will be compatible with the
purposes for which the refuge was
established. The Service has further
determined that this action is in
accordance with the provisions of all
applicable laws, is consistent with
principles of sound fish and wildlife
management, helps implement
Executive Order 12962, (Recreational
Fisheries), and is otherwise in the
public interest by providing additional
recreational opportunities at a national
wildlife refuge.

EFFECTIVE DATE: This rule is effective
July 22, 1996.

ADDRESSES: Assistant Director—Refuges
and Wildlife, U.S. Fish and Wildlife
Service, 1849 C Street, NW., MS 670
ARLSQ, Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Stephen R. Vehrs, Division of Refuges,
U.S. Fish and Wildlife Service,
Washington, DC 20240; Telephone (703)
358-2397.

SUPPLEMENTARY INFORMATION: National
wildlife refuges generally are closed to
hunting and sport fishing until opened
by rulemaking. The Secretary of the
Interior (Secretary) may open refuge
areas to hunting and/or fishing upon a
determination that such uses are
compatible with the purpose(s) for
which the refuge was established. The
action also must be in accordance with
provisions of all laws applicable to the

areas, must be consistent with the
principles of sound fish and wildlife
management, and must otherwise be in
the public interest. This rulemaking
opens Ohio River Islands National
Wildlife Refuge to sport fishing.

In the November 29, 1995, issue of the
Federal Register (60 FR 61239-61240)
the Service published a proposed
rulemaking and invited public
comment. A description of the refuge
and the proposed fishing program was
provided. No comments were received
during the 60-day public comment
period.

Statutory Authority

The National Wildlife Refuge System
Administration Act (NWRSAA) of 1966,
as amended (16 U.S.C. 668dd), and the
Refuge Recreation Act of 1962 (16
U.S.C. 460K) govern the administration
and public use of national wildlife
refuges. Specifically, Section 4(d)(1)(A)
of the NWRSAA authorizes the
Secretary of the Interior to permit the
use of any area within the Refuge
System for any purpose, including but
not limited to, hunting, fishing and
public recreation, accommodations and
access, when he determines that such
uses are compatible with the major
purpose(s) for which the area was
established.

The Refuge Recreation Act (RRA)
authorizes the Secretary to administer
areas within the Refuge System for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary
purpose(s) for which the areas were
established. The NWRSAA and the RRA
also authorize the Secretary to issue
regulations to carry out the purposes of
the Acts and regulate uses.

In many cases, refuge-specific
regulations are developed to ensure the
compatibility of the programs with the
purposes for which the refuge was
established. Initial compliance with the
NWRSAA and the RRA has been
ensured for hunting and sport fishing on
newly acquired refuges through an
interim determination of compatibility
made at the time of acquisition. This has
ensured that the determinations
required by these acts have been made
prior to the addition of refuges to the
lists of areas open to hunting and
fishing in 50 CFR part 32. Continued
compliance is ensured by the
development of long-term hunting and
sport fishing plans and by annual
review of hunting and sport fishing
programs and regulations.

The Service has determined that this
action is in accordance with the
provisions of all applicable laws, is
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consistent with principles of sound fish
and wildlife management, helps
implement Executive Order 12962
(Recreational Fisheries), and is
otherwise in the public interest by
providing additional recreational
opportunities at national wildlife
refuges. Sufficient funds will be
available within the refuge budget to
operate the hunting and sport fishing
programs as proposed.

Ohio River Islands National Wildlife
Refuge

Established in 1990, the Ohio River
Islands National Wildlife Refuge is
located on the Ohio River from
Shippingport, Pennsylvania to
Manchester, Ohio. There are currently
eighteen islands in the refuge totaling
1,020 acres. Through ongoing
acquisition efforts, the refuge has the
potential to include all, or a portion of,
38 islands located along 362 river miles
encompassing up to 3,500 acres of
wildlife habitat.

The Ohio River islands and their back
channels are recognized for high quality
fish and wildlife, recreation, scientific,
and natural heritage values. These areas
provide some of the regions’ highest
quality riverine, wetland, and
bottomland habitats, and are used by
waterfowl, shorebirds, songbirds,
warmwater fish, and freshwater
mussels.

The Ohio River Islands National
Wildlife Refuge was established under
the authority of the Fish and Wildlife
Act of 1956 (16 U.S.C. 742a—-742j). The
refuge’s primary purposes are: “* * *
for the development, advancement,
management, conservation and
protection of fish and wildlife
resources”, and “‘for the benefit of the
United States Fish and Wildlife Service,
in performing its activities and
services.” The objectives of the sport
fishing program are to:

(1) Provide for the wise use of
renewable natural resources;

(2) provide an opportunity for sport
fishing and minimal; interference from
other anglers and freedom to participate
in a natural setting; and

(3) provide sport fishing opportunity
when such use was not detrimental to
the refuge’s primary objective and is
compatible with other wildlife-
dependent recreation.

A total of 55 species of fish were
collected by the West Virginia
Department of Natural Resources and
the Service in the vicinity of the islands.
The shallow water areas against the
islands, particularly the back channels,
are important nursery areas for a variety
of game fish. Opening the refuge to sport

fishing will have a negligible impact on
the fishery resource.

The 18 refuge islands comprise 1,020
acres, and State surveys of recreational
fishing indicate little impact has been
realized on the island habitats. The
overwhelming majority of fish harvest
occurs at dam tailwaters and main
channel borders.

Opening the refuge to fishing is
compatible with refuge purposes. The
fishing program will be reviewed, as
appropriate, to ensure that sensitive
habitats are protected from disturbance.
Sufficient funds will be available within
the refuge budget to operate this fishing
program.

Paperwork Reduction Act

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.

Economic Effect

Service review has revealed that this
rulemaking will increase fishermen
visitation to the surrounding area of the
refuge before, during or after
recreational uses, compared to the
refuge being closed to these recreational
uses. When the Service acquired this
land, all public use ceased under law
until opened to the public in accordance
with this rulemaking.

This refuge is located away from large
metropolitan areas. Businesses in the
area consist primarily of small family
owned stores, restaurants, gas stations
and other small commercial enterprises.
In addition, there are several small
commercial and recreational fishing and
hunting camps and marinas in the
general area. This rule would have a
positive effect on such entities;
however, the amount of revenue
generated is not large.

Many area residents enjoy a rural
lifestyle that includes frequent
recreational use of the abundant natural
resources of the area. A high percentage
of the households enjoy hunting,
fishing, and boating in area wetlands,
rivers and lakes. Refuge lands were not
generally available for general public
use prior to government acquisition;
however, they were fished and hunted
upon by friends and relatives of the
landowners, and some were under
commercial hunting and fishing leases.
Many nearby residents also participate
in other forms of nonconsumptive
outdoor recreation, such as biking,
hiking, camping, birdwatching,
canoeing, and other outdoor sports.

Economic impacts of refuge hunting
and fishing programs on local
communities are calculated from

average expenditures in the ““1995
National Survey of Fishing, Hunting,
and Wildlife-Associated Recreation”. In
1995, 42 million U.S. residents 16 years
old and older hunted and/or fished.
More specifically, 37 million fished and
14.5 million hunted. Those who both
fished and hunted account for the 9.5
million overage. Nationwide
expenditures by sportsmen totaled $42
billion. Trip-related expenditures for
food, lodging, and transportation were
$16 billion or 37 percent of all fishing
and hunting expenditures; equipment
expenditures amounted to $19 billion,
or 46 percent of the total; other
expenditures such as those for
magazines, membership dues,
contributions, land leasing, ownership,
licenses, stamps, tags, and permits
accounted for $6.9 billion, or 16 percent
of all expenditures. Overall, anglers
spent an average of $41 per day. For
each day of hunting, big game hunters
averaged spending $40, small game
hunters $20, and migratory bird hunters
$33. Applying these national averages to
projected visitation at Ohio River
Islands NWR results in the following:
1200 fisherman are expected to spend
$12,200 annually in pursuit of their
sport.

This rulemaking was not subject to
review by the Office of Management and
Budget under Executive Order 12866. A
review under the Regulatory Flexibility
Act of 1980 (5 U.S.C. 601 et seq.) has
revealed that this rulemaking would not
have a significant effect on a substantial
number of small entities, which include
businesses, organizations, or
governmental jurisdictions. Hunters
and/or fishermen increase visitation and
expenditures in the surrounding area of
the refuge and contribute in a positive
manner, but the total amounts are not
significant to the local area, therefore,
this rule would have minimal effect on
such entities.

Federalism

This rule will not have substantial
direct effects on the States, in their
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
the Service has determined that this rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment.

Unfunded Mandates

The Service has determined and
certifies pursuant to the Unfunded
Mandates Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
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of $100 million or more in any given
year on local or State governments or
private entities.

Civil Justice Reform

The Service has determined that these
final regulations meet the applicable
standards provided in Sections (a) and
(b) of Executive Order 12988.

Environmental Effects

Pursuant to the requirements of
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)), an environmental
assessment was prepared for this
opening. Based upon the Environmental
Assessment, the Service issued a
Finding of No Significant Impact with
respect to the opening. A Section 7
evaluation pursuant to the Endangered
Species Act was conducted. The Service
determined that this action will not
affect any Federally listed or proposed
for listing threatened or endangered
species or their critical habitats. These
documents are on file at the offices of
the Service and may be reviewed by
making preliminary arrangements with
the primary author noted below.

Primary Author: Stephen R. Vehrs,
Division of Wildlife Refuges, U.S. Fish and
Wildlife Service, Washington, DC, is the
primary author of this rulemaking document.

List of Subjects in 50 CFR Part 32

Fishing, Hunting, Reporting and
recordkeeping requirements, Wildlife,
Wildlife refuges.

Accordingly, part 32 of chapter | of
Title 50 of the Code of Federal
Regulations is amended as follows:

PART 32—[AMENDED]

1. The authority citation for Part 32
continues to read as follows:

Authority: 5 U.S.C. 301; 16 U.S.C. 460k,
664, 668dd, and 715i.

§32.7 [Amended]

2. Section 32.7, List of refuge units
open to hunting and/or fishing, is
amended by alphabetical adding “Ohio
River Islands National Wildlife Refuge”
to the States of Kentucky and
Pennsylvania.

3. Section 32.36 Kentucky is amended
by adding ““Ohio River Islands National
Wildlife Refuge” in alphabetical order
to read as follows:

§32.36 Kentucky.

* * * * *

Ohio River Islands National Wildlife
Refuge

A. Hunting of Migratory Game Birds.
[Reserved]
B. Upland Game Hunting. [Reserved]

C. Big Game Hunting. [Reserved]
D. Sport Fishing. Sport fishing is
permitted on designated areas of the
refuge under Kentucky’s State fishing
regulations and guidelines, unless

otherwise posted on the refuge.
* * * * *

4. Section 32.57, Pennsylvania is
amended by adding *“‘Ohio River Islands
National Wildlife”” alphabetically to
read as follows:

§32.57 Pennsylvania.

* * * * *

Ohio River Islands National Wildlife
Refuge

A. Hunting of Migratory Game Birds.
[Reserved]

B. Upland Game Hunting. [Reserved]

C. Big Game Hunting. [Reserved]

D. Sport Fishing. Sport fishing is
permitted on designated areas of the
refuge under Pennsylvania’s State
fishing regulations and guidelines,
unless otherwise posted on the refuge.
* * * * *

5. Section 32.68, West Virginia is
amended by revising paragraph D,
under ““Ohio River Islands National
Wildlife Refuge” to read as follows:

§32.68 West Virginia.

* * * * *

Ohio River Islands National Wildlife
Refuge
* * * * *

D. Sport fishing. Sport fishing is
permitted on designated areas of the
refuge under West Virginia’s State
regulations and guidelines, unless
otherwise posted on the refuge.

* * * * *

Dated: April 16, 1996.
George T. Frampton, Jr.,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 96-15738 Filed 6—19-96; 8:45 am]
BILLING CODE 4310-55-P

50 CFR Part 32
RIN 1018-AD44

Addition of Great Bay National Wildlife
Refuge to the List of Open Areas for
Hunting in New Hampshire

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) adds Great Bay
National Wildlife Refuge to the list of
areas open for hunting in New
Hampshire along with pertinent refuge-
specific regulations for such activities.

The Service has determined that such
use will be compatible with the
purposes for which the refuge was
established. The Service has further
determined that this action is in
accordance with the provisions of all
applicable laws, is consistent with
principles of sound wildlife
management, and is otherwise in the
public interest by providing additional
recreational opportunities at a national
wildlife refuge.
EFFECTIVE DATE: This rule is effective
July 22, 1996.
ADDRESSES: Assistant Director—Refuges
and Wildlife, U.S. Fish and Wildlife
Service, 1849 C Street, NW, MS 670
ARLSQ, Washington, DC 20240.
FOR FURTHER INFORMATION CONTACT:
Stephen R. Vehrs, at the address above;
Telephone (703) 358-2397.
SUPPLEMENTARY INFORMATION: National
wildlife refuges generally are closed to
hunting until opened by rulemaking.
The Secretary of the Interior (Secretary)
may open refuge areas to hunting upon
a determination that such uses are
compatible with the purpose(s) for
which the refuge was established. The
action also must be in accordance with
provisions of all laws applicable to the
areas, must be consistent with the
principles of sound wildlife
management, and otherwise must be in
the public interest. The Service opens
Great Bay National Wildlife Refuge to
hunting migratory birds, and big game.
In the November 29, 1995, issue of the
Federal Register (60 FR 61237—-61239)
the Service published a proposed
rulemaking and invited public
comment. A description of the refuge
and the proposed hunting program was
provided. No comments were received
during the 60-day public comment
period.

Statutory Authority

The National Wildlife Refuge System
Administration Act (NWRSAA) of 1966,
as amended (16 U.S.C. 668dd), and the
Refuge Recreation Act of 1962 (16
U.S.C. 460K) govern the administration
and public use of national wildlife
refuges. Specifically, Section 4(d)(1)(A)
of the NWRSAA authorizes the
Secretary of the Interior to permit the
use of any area within the Refuge
System for any purpose, including but
not limited to, hunting, fishing and
public recreation, accommodations and
access, when he determines that such
uses are compatible with the major
purpose(s) for which the area was
established.

The Refuge Recreation Act (RRA)
authorizes the Secretary to administer
areas within the Refuge System for
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public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary
purpose(s) for which the areas were
established. The NWRSAA and the RRA
also authorize the Secretary to issue
regulations to carry out the purposes of
the Acts and regulate uses.

In many cases, refuge-specific
regulations are developed to ensure the
compatibility of the programs with the
purposes for which the refuge was
established. Initial compliance with the
NWRSAA and the RRA has been
ensured for hunting and sport fishing on
newly acquired refuges through an
interim determination of compatibility
made at the time of acquisition. This has
ensured that the determinations
required by these acts have been made
prior to the addition of refuges to the
lists of areas open to hunting and
fishing in 50 CFR part 32. Continued
compliance is ensured by the
development of long-term hunting and
sport fishing plans and by annual
review of hunting and sport fishing
programs and regulations.

The Service has determined that this
action is in accordance with the
provisions of all applicable laws, is
consistent with principles of sound
wildlife management and is otherwise
in the public interest by providing
additional recreational opportunities at
national wildlife refuges. Sufficient
funds will be available within the refuge
budget to operate the hunting programs
as proposed.

Paperwork Reduction Act

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and has found it
to contain no information collection
requirements.

Economic Effect

Service review has revealed that this
rulemaking will increase hunter
visitation to the surrounding area of the
refuge before, during or after
recreational uses, compared to the
refuge being closed to these recreational
uses. When the Service acquired this
land, all public use ceased under law
until opened to the public in accordance
with this rulemaking.

This refuge is located away from large
metropolitan areas. Businesses in the
area consist primarily of small family
owned stores, restaurants, gas stations
and other small commercial enterprises.
In addition, there are several small
commercial and recreational hunting
camps and marinas in the general area.
This final rule would have a positive
effect on such entities; however, the

amount of revenue generated is not
large.

Many area residents enjoy a rural
lifestyle that includes frequent
recreational use of the abundant natural
resources of the area. A high percentage
of the households enjoy hunting,
fishing, and boating in area wetlands,
rivers and lakes. Refuge lands were not
generally available for general public
use prior to government acquisition;
however, they were fished and hunted
upon by friends and relatives of the
landowners , and some were under
commercial hunting and fishing leases.
Many nearby residents also participate
in other forms of nonconsumptive
outdoor recreation, such as biking,
hiking, camping, birdwatching,
canoeing, and other outdoor sports.

Economic impacts of refuge fishing
and hunting programs on local
communities are calculated from
average expenditures in the “1995
National Survey of Fishing, Hunting,
and Wildlife-Associated Recreation”. In
1995, 42 million U.S. residents 16 years
old and older hunted and/or fished.
More specifically, 37 million fished and
14.5 million hunted. Those who both
fished and hunted account for the 9.5
million overage. Nationwide
expenditures by sportsmen totaled $42
billion. Trip-related expenditures for
food, lodging, and transportation were
$16 billion or 37 percent of all fishing
and hunting expenditures; equipment
expenditures amounted to $19 billion,
or 46 percent of the total; other
expenditures such as those for
magazines, membership dues,
contributions, land leasing, ownership,
licenses, stamps, tags, and permits
accounted for $6.9 billion, or 16 percent
of all expenditures. Overall, anglers
spent an average of $41 per day. For
each day of hunting, big game hunters
averaged spending $40, small game
hunters $20, and migratory bird hunters
$33. Applying these national averages to
projected visitation at Great Bay
National Wildlife Refuge, 500 hunters
are expected to spend $20,000 annually
in pursuit of their sport.

This rulemaking was not subject to
review by the Office of Management and
Budget under Executive Order 12866. A
review under the Regulatory Flexibility
Act of 1980 (5 U.S.C. 601 et seq.) has
revealed that this rulemaking would not
have a significant effect on a substantial
number of small entities, which include
businesses, organizations, or
governmental jurisdictions. Hunters and
or fishermen increase visitation and
expenditures in the surrounding area of
the refuge and contribute in a positive
manner, but the total amounts are not
significant to the local area, therefore,

this rule would have minimal effect on
such entities.

Federalism

This rule will not have substantial
direct effects on the States, in their
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
the Service has determined that this rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment.

Unfunded Mandates

The Service has determined and
certifies pursuant to the Unfunded
Mandates Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
of $100 million or more in any given
year on local or State governments or
private entities.

Civil Justice Reform

The Service has determined that these
final regulations meet the applicable
standards provided in Sections (a) and
(b) of Executive Order 12988.

Environmental Considerations

Pursuant to the requirements of
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)), an environmental
assessment was prepared for this
opening. Based upon the Environmental
Assessment, the Service issued a
Finding of No Significant Impact with
respect to the opening. A Section 7
evaluation pursuant to the Endangered
Species Act was conducted. The Service
determined that the final action will not
affect any Federally listed or proposed
for listing threatened or endangered
species or their critical habitats. These
documents are on file at the offices of
the Service and may be reviewed by
contacting the primary author.

Primary Author

Stephen R. Vehrs, Division of Refuges,
U.S. Fish and Wildlife Service,
Washington, DC 20240, is the primary
author of this rulemaking document.

List of Subjects in 50 CFR Part 32
Fishing, Hunting, Reporting and
recordkeeping requirements, Wildlife,
Wildlife refuges.
Accordingly, Part 32 of Chapter I of
Title 50 of the Code of Federal
Regulations is amended as follows:

PART 32—[AMENDED]

1. The authority citation for Part 32
continues to read as follows:
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Authority: 5 U.S.C. 301; 16 U.S.C. 460k,
664, 668dd, and 715i.

§32.7 [Amended]

2. Section 32.7, List of refuge units
open to hunting and/or fishing, is
amended to add the alphabetical listing
of “Great Bay National Wildlife Refuge”
under the State of New Hampshire.

3. Section 32.48 New Hampshire is
amended by adding the alphabetical
listing of Great Bay National Wildlife
Refuge to read as follows:

§32.48 New Hampshire.

Great Bay National Wildlife Refuge

A. Hunting of Migratory Game Birds.
Hunting of migratory game birds is
permitted on designated areas of the
refuge subject to the following
conditions:

1. Waterfowl hunting will not require
a permit. Hunting will be allowed only
from the immediate shoreline of the
Bay.

2. Only portable blinds are permitted.
All decoys, blinds, and boats must be
removed after each day’s hunt.

3. Waterfowl hunters will access
shorelines by boat only.

B. Upland Game Hunting. [Reserved]

C. Big Game Hunting. Hunting of deer
is permitted on designated areas of the
refuge subject to the following
conditions:

1. Refuge Permits are required for the
deer hunt.

2. Big game hunters are required to
wear, in a conspicuous manner on the
head, chest and back, a minimum of 400
square inches of solid-colored blaze
orange clothing or material.

D. Sport Fishing. [Reserved]

* * * * *

Dated: March 15, 1996.
George T. Frampton, Jr.,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 96-15737 Filed 6-19-96; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 675

[Docket No. 960129019-6019-01; I.D.
061496C]

Groundfish of the Bering Sea and
Aleutian Islands Area; Yellowfin Sole
by Vessels Using Trawl Gear

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for yellowfin sole by vessels
using trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the third seasonal
bycatch allowance of Pacific halibut
apportioned to the trawl yellowfin sole
fishery in the BSAL.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.l.t.), June 17, 1996, until 12
noon, A.l.t.,, August 15, 1996.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907-586-7228.

SUPPLEMENTARY INFORMATION: The

groundfish fishery in the BSAI exclusive

economic zone is managed by NMFS

according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 675.

The third seasonal bycatch allowance
of Pacific halibut for the BSAI trawl
yellowfin sole fishery, which is defined
at §675.21(b)(1)(iii)(B)(1), was
established by the Final 1996 Harvest
Specifications of Groundfish (61 FR
4311, February 5, 1996) as 100 metric
tons.

The Director, Alaska Region, NMFS,
has determined, in accordance with
§675.21(c)(1)(iii), that the third seasonal
bycatch allowance of Pacific halibut
apportioned to the trawl yellowfin sole
fishery in the BSAI has been caught.
Therefore, NMFS is prohibiting directed
fishing for yellowfin sole by vessels
using trawl gear in the BSALI.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at 8§ 675.20(h).

Classification

This action is taken under 50 CFR
675.21 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 17, 1996.
Richard H. Schaefer,

Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.

[FR Doc. 96-15766 Filed 6—-17-96; 2:58 pm]

BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 457

Common Crop Insurance Regulations;
Arizona-California Citrus Crop
Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes specific
crop provisions for the insurance of
Arizona-California citrus. The
provisions will be used in conjunction
with the Common Crop Insurance
Policy Basic Provisions, which contain
standard terms and conditions common
to most crops. The intended effect of
this action is to provide policy changes
to better meet the needs of the insured
and combine the current Arizona-
California Citrus Crop Insurance
Regulations with the Common Crop
Insurance Policy for ease of use and
consistency of terms.

DATES: Written comments, data, and
opinions on this proposed rule will be
accepted until close of business July 22,
1996, and will be considered when the
rule is to be made final. The comment
period for information collections under
the Paperwork Reduction Act of 1995
continues through August 19, 1996.
ADDRESSES: Interested persons are
invited to submit written comments to
the Chief, Product Development Branch,
Federal Crop Insurance Corporation,
United States Department of Agriculture
(USDA), 9435 Holmes Road, Kansas
City, MO 64131. Written comments will
be available for public inspection and
copying in room 0324, South Building,
USDA, 14th and Independence Avenue,
S.W., Washington, D.C., 8:15 a.m.—4:45
p-m., Monday through Friday, except
holidays.

FOR FURTHER INFORMATION CONTACT: John
Meyer, Program Analyst, Research and
Development Division, Product
Development Branch, FCIC, at the

Kansas City, MO, address listed above,
telephone (816) 926—-7730.

SUPPLEMENTARY INFORMATION:

Executive Order No. 12866 and
Departmental Regulation 1512-1

This action has been reviewed under
United States Department of Agriculture
(USDA\) procedures established by
Executive Order No. 12866 and
Departmental Regulation 1512-1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
June 30, 2006.

This rule has been determined to be
not significant for the purposes of
Executive Order No. 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Paperwork Reduction Act of 1995

The information collection
requirements contained in the Arizona-
California Crop Insurance Provisions
have been submitted to OMB for
approval under section 3507(j) of the
Paperwork Reduction Act of 1995. This
proposed rule will amend the
information collection requirements
under OMB control number 0563-0003
through September 30, 1998.

The Federal Crop Insurance
Corporation will be amending the
information collection to adjust the
estimated reporting hours and revising
the usage of FCI-12-P, Pre-Acceptance
Perennial Crop Inspection Report as it
applies to the Arizona-California Citrus
Crop Insurance Provisions.

Section 7 of the 1998 Arizona-
California Citrus Crop Provisions adds
interplanting as an insurable farming
practice as long as it is interplanted
with another perennial crop. This
practice was not insurable under the
previous Arizona-California Citrus Crop
Insurance Policy. Consequently,
interplanting information will need to
be collected using the FCI-12—P Pre-
Acceptance Perennial Crop Inspection
Report form for approximately 0.5
percent of the 2,468 insureds who
interplant their Arizona-California
citrus crop. Standard interplanting
language has been added to most
perennial crops. Interplanting is an
insurable practice as long as it does not
adversely affect the insured crop. This

is a benefit to agriculture because
insurance is now available for more
perennial crop producers and as a result
less acreage will need to be covered by
the noninsured crop disaster assistance
program (NAP).

Revised reporting estimates and
requirements for usage of OMB control
number 0563-0003 will be submitted to
OMB for approval under the provisions
of 44 U.S.C., chapter 35. Public
comments are due by August 19, 1996.

The title of this information collection
is ““Catastrophic Risk Protection Plan
and Related Requirements including,
Common Crop Insurance Regulations;
Arizona-California Citrus Crop
Insurance Provisions.” The information
to be collected includes a crop
insurance acreage report, insurance
application and continuous contract.
Information collected from the acreage
report and application is electronically
submitted to FCIC by the reinsured
companies. Potential respondents to this
information collection are growers of
Arizona-California citrus that are
eligible for Federal crop insurance.

The information requested is
necessary for the reinsured companies
and FCIC to provide insurance and
reinsurance, determine eligibility,
determine the correct parties to the
agreement or contract, determine and
collect premiums or other monetary
amounts, and pay benefits.

All information is reported annually.
The reporting burden for this collection
of information is estimated to average 25
minutes per response for each of the 3.6
responses from approximately 1,755,015
respondents. The total annual burden
on the public for this information
collection is 2,669,970.

The comment period for information
collections under the Paperwork
Reduction Act of 1995 continues on the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
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or other forms of information
technology.

Comments regarding paperwork
reduction should be submitted to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, DC 20503 and to
Bonnie Hart, Advisory and Corporate
Operations Staff, Regulatory Review
Group, Farm Service Agency, PO Box
2415, Ag Box 0572, United States
Department of Agriculture, Washington,
DC 20013-2415. Copies of the
information collection may be obtained
from Bonnie Hart at the above address,
telephone (202) 690-2857.

The Office of Management and Budget
(OMB) is required to make a decision
concerning the collection(s) of
information contained in these
proposed regulations between 30 and 60
days after submission to OMB.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of
publication. This does not affect the
deadline for the public to comment on
the proposed regulation.

Unfunded Mandates Reform Act of
1995

Title 1l of the Unfunded Mandate
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
FCIC generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures of State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires
FCIC to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient Federalism implications to
warrant the preparation of a Federalism

Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of Government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. Under the
current regulations, a producer is
required to complete an application and
acreage report. If the crop is damaged or
destroyed, the insured is required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity. The insured must
certify to the number of acres and
production on an annual basis or
receive a transitional yield. The
producer must maintain the records to
support the certified information for at
least 3 years. This regulation does not
alter those requirements. Therefore, the
amount of work required of the
insurance companies and Farm Service
Agency (FSA) offices delivering and
servicing these policies will not increase
significantly from the amount of work
currently required. This rule does not
have any greater or lesser impact on the
producer. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605), and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The provisions of this
rule will not have a retroactive effect
prior to the effective date. The
provisions of this rule will preempt
State and local laws to the extent such
state and local laws are inconsistent
herewith. The administrative appeal
provisions in 7 CFR parts 11 and 780
must be exhausted before any action for
judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

FCIC proposes to add to the Common
Crop Insurance Regulations (7 CFR part
457), a new section, 7 CFR 457.121,
Arizona-California Citrus Crop
Insurance Provisions. The new
provisions will be effective for the 1998
and succeeding crop years. These
provisions will supersede and replace
the current provisions for insuring
Arizona-California citrus found at 7 CFR
part 409 (Arizona-California Citrus Crop
Insurance Regulations). By separate
rule, the current provisions for insuring
Arizona-California citrus will be revised
to restrict its effect through the 1997
crop year and later remove that part.

This rule makes minor editorial and
format changes to improve the Arizona-
California Citrus Crop Insurance
Regulations’ compatibility with the
Common Crop Insurance Policy. In
addition, FCIC is proposing substantive
changes in the provisions for insuring
Arizona-California citrus as follows:

1. Section 1—Add definitions for the
terms “‘days,” ‘““dehorning,” “direct
marketing,” “FSA,” “‘good farming
practices,” “hedged,” “interplanted,”
“irrigated practice,” *‘non-contiguous,”
“production guarantee (per acre),”
“scaffold limb,” “‘set out,” “type,” and
“written agreement” for clarification.

2. Section 1—Change the definition of
“harvest,” for clarification.

3. Section 3(a)—Clarify that an
insured may select one price election for
each citrus type, but that the price
election selected for each type does not
need bear the same percentage
relationship to the maximum price
offered for each type. However, if
separate price elections are available by
variety within each type, the price
elections the insured chooses within the
type must have the same percentage
relationship to the maximum price
offered by the insurance provider for
each variety within the type. This helps
protect against adverse selection and
simplifies the administration of the
program.

4. Section 3(b)—Add a provision to
specify that instead of reporting citrus
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production for the previous crop year as
required by the Basic Provisions, there
is a lag period of one year because the
citrus is not harvested until after the
production reporting date.

5. Section 3(c)—Add a provision to
specify that the insured must report
damage, dehorning, removal of trees,
and change in practices that may reduce
yields. Further, add provisions that for
the first year of insurance for acreage
interplanted with another perennial
crop the insured must report the age and
type, if applicable, the planting pattern,
and any other information that the
insurance provider requests to establish
the yield upon which the production
guarantee is based. If the insured fails to
notify the insurance provider of
circumstances that may reduce the yield
below the yield upon which the
insurance guarantee is based, the
insurance provider will reduce the
production guarantee at any time the
circumstances become known. This
allows the insurance provider to limit
liability, if necessary, before insurance
attaches.

6. Section 5—The cancellation and
termination dates are changed to
November 20. Currently, the policy
states November 30. This change is
consistent with other perennial crop
policies and allows for ease of
administration.

7. Section 6—Remove citrus type
designations from the Arizona-
California Citrus Crop Provisions and
add them to the Special Provisions. This
will eliminate the need to amend the
Arizona-California Citrus Crop
Provisions if FCIC decides to add
additional types.

8. Section 7—Add a provision to
make interplanted citrus insurable if
planted with another perennial crop
unless the insurance provider inspects
the acreage and determines it does not
meet the other requirements for
insurability. This clause will make
insurance available to more producers
and will reduce the number of acres for
which coverage would be available only
under the noninsured crop disaster
assistance program (NAP).

9. Section 8(a)—Change the beginning
of the insurance period from December
1 to November 21 to be consistent with
other perennial crops. However, if an
application is accepted by the insurance
company after November 20, insurance
will attach on the 10th day after the
application is received in the local
agent’s office, if approved.

10. Section 8(b)—Add provisions to
clarify the procedure for insuring
acreage when an insurable share is
acquired or relinquished on or before
the acreage reporting date.

11. Section 9(a)—Add the clause, “if
caused by an insured peril that occurs
during the insurance period,” to the end
of the phrase “failure of the irrigation
water supply.” This will limit coverage
to a cause of loss covered by the policy.

12. Section 9(b)—Clarify that disease
and insect infestation are excluded
causes of loss unless adverse weather
prevents the proper application of
control measures, causes control
measures to be ineffective when
properly applied, or causes disease or
insect infestation for which no effective
control mechanism is available.

13. Section 10—The previous 15 day
“notice of probable loss’ requirement is
replaced by the requirement that the
insured provide notice of damage
within 72 hours of discovery to be
consistent with other citrus policies.

14. Section 10(a)—Add a provision
requiring the insured to give notice
within 3 days of the date harvest should
have started if the crop will not be
harvested in order to permit a timely
appraisal of the marketable production.

15. Section 10(b)—Require the
producer to give notice at least 15 days
before any production from any unit
will be marketed directly to consumers
because insureds usually have
inadequate records of such marketing
and an appraisal is necessary to
accurately determine the direct
marketed production.

16. Section 12—Add provisions for
providing insurance coverage by written
agreement. FCIC has a long standing
policy of permitting certain
modifications of the insurance contracts
by written agreement for some policies.
This amendment will extend this
practice to Arizona-California citrus
fruit and make it possible to tailor the
policy to a specific insured in certain
specific instances.

List of Subjects in 7 CFR Part 457

Crop insurance, Arizona-California
citrus.

Proposed Rule

Pursuant to the authority contained in
the Federal Crop Insurance Act, as
amended (7 U.S.C. 1501 et seq.), the
Federal Crop Insurance Corporation
hereby proposes to amend the Common
Crop Insurance Regulations (7 CFR part
457), effective for the 1998 and
succeeding crop years, to read as
follows:

PART 457—[AMENDED]

1. The authority citation for 7 CFR part 457
continues to read as follows:

Authority: 7 U.S.C. 1506(1), and 1506(p)

2.7 CFR part 457 is amended by
adding a new §457.121 to read as
follows:

8§457.121 Arizona-California Citrus Crop
Insurance Provisions.

The Arizona-California Citrus Crop
Insurance Provisions for the 1998 and
succeeding crop years are as follows:

UNITED STATES DEPARTMENT OF
AGRICULTURE

Federal Crop Insurance Corporation

Arizona-California Citrus Crop Provisions

If a conflict exists among the Basic
Provisions (8 457.8), these crop provisions,
and the Special Provisions, the Special
Provisions will control these crop provisions
and the Basic Provisions, and these crop
provisions will control the Basic Provisions.

1. Definitions

Carton—The standard container for
marketing fresh packed fruit by citrus type as
shown below. In the absence of marketing
records on a carton basis, production will be
converted to cartons on the basis of the
following average net pounds of packed fruit
in a standard packed carton.

Container size Types of fruit Pounds
Container #58 | ..ciiiiieeieeeeee 38
Navel oranges.
Valencia or- | ...
anges &
Sweet or-
anges
Container #58 | .coiiciieeiieeeeen 40
Lemons.
Container #59 | .., 32
Grapefruit.
Container #63 | ..., 25
Tangerines.
(including Tan- | ............
gelos) & Man-
darin oranges

Crop year—In lieu of the definition in
section 1 (Definitions) of the Basic Provisions
(8457.8), crop year is the period beginning
with the date insurance attaches to the citrus
crop and extending through normal harvest
time, and will be designated by the calendar
year following the year in which the bloom
is normally set.

Days—Calendar days.

Dehorning—Cutting of any scaffold limb to
a length that is not greater than one-fourth
(¥4) the height of the tree before cutting.

Direct marketing—Sale of the insured crop
directly to consumers without the
intervention of an intermediary such as a
wholesaler, retailer, packer, processor,
shipper or buyer. Examples of direct
marketing include selling through an on-farm
or roadside stand, farmer’s market, and
permitting the general public to enter the
field for the purpose of picking all or a
portion of the crop.

FSA—The Farm Service Agency, an agency
of the United States Department of
Agriculture or any successor agency.

Good farming practices—The cultural
practices generally in use in the county for



Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Proposed Rules

31467

the crop to make normal progress toward
maturity and produce at least the yield used
to determine the production guarantee, and
generally recognized by the Cooperative
Extension Service as compatible with
agronomic and weather conditions in the
county.

Harvest—The severance of mature citrus
from the tree by pulling, picking, or any other
means, or by collecting marketable fruit from
the ground.

Interplanted—Acreage on which two or
more crops are planted in any form of
alternating or mixed pattern.

Irrigated practice—A method of producing
a crop by which water is artificially applied
during the growing season by appropriate
systems and at the proper times, with the
intention of providing the quantity of water
needed to produce at least the yield used to
establish the irrigated production guarantee
on the irrigated acreage planted to the
insured crop.

Non-contiguous land—Any two or more
tracts of land owned by you, or rented by you
for any consideration other than a share in
the insured crop, whose boundaries do not
touch at any point. Land that is separated
only by a public or private right-of-way,
waterway or irrigation canal will be
considered to be contiguous.

Production guarantee (per acre)—The
number of citrus (cartons) determined by
multiplying the approved yield per acre by
the coverage level percentage you elect.

Scaffold limb—A major limb attached
directly to the trunk.

Set out—Transplanting a tree into the
grove.

Type—Classes of fruit with similar
characteristics that are grouped for insurance
purposes as specified in the Special
Provisions.

Written agreement—A written document
that alters designated terms of a policy in
accordance with section 12.

2. Unit Division

(a) A unit as defined in section 1
(Definitions) of the Basic Provisions (§457.8),
will be divided into basic units by each citrus
type designated in the Special Provisions.

(b) Unless limited by the Special
Provisions, these basic units may be divided
into optional units if, for each optional unit
you meet all the conditions of this section or
if a written agreement to such division exists.

(c) Basic units may not be divided into
optional units on any basis including, but not
limited to, production practice, type, and
variety, other than as described in this
section.

(d) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined, that
portion of the premium paid for the purpose
of electing optional units will be refunded to
you pro rata for the units combined.

(e) All optional units must be identified on
the acreage report for each crop year.

(f) The following requirements must be met
for each optional unit:

(1) You must have records, which can be
independently verified, of acreage and
production for each optional unit for at least
the last crop year used to determine your
production guarantee;

(2) You must have records of marketed
production or stored production from each
optional unit maintained in such a manner
that permits us to verify the production from
each optional unit, or the production from
each unit must be kept separate until loss
adjustment is completed; and

(3) Each optional unit must be located on
non-contiguous land.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

(a) In addition to the requirements of
section 3 (Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities) of the Basic Provisions (§ 457.8),
you may select only one price election and
coverage level for each citrus fruit type
designated in the Special Provisions that you
elect to insure. The price elections you
choose for each type need not bear the same
percentage relationship to the maximum
price offered by us for each type. For
example, if you choose one hundred percent
(100%) of the maximum price election for
sweet oranges, you may choose seventy-five
percent (75%) of the maximum price election
for grapefruit. However, if separate price
elections are available for varieties within
each type, the price elections you choose for
each variety must have the same percentage
relationship to the maximum price offered by
us for each variety within the type.

(b) In lieu of reporting your citrus
production of marketable fresh fruit for the
previous crop year, as required by the Basic
Provisions (8§ 457.8), there is a lag period of
one year. Each crop year, you must report
your production from two crop years ago,
e.g., on the 1998 crop year production report,
you will provide your 1996 crop year
production.

(c) In addition, you must report, by the
production reporting date designated in
section 3 (Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities) of the Basic Provisions (§ 457.8),
by type, if applicable:

(1) The number of trees damaged,
dehorned or removed, and any change in
practices or any other circumstance that may
reduce the expected yield below the yield
upon which the insurance guarantee is based;
and the number of affected acres;

(2) The number of bearing trees on
insurable and uninsurable acreage;

(3) The age of the trees and the planting
pattern; and

(4) For the first year of insurance for
acreage interplanted with another perennial
crop, and anytime the planting pattern of
such acreage is changed:

(i) The age of the interplanted crop, and
type, if applicable;

(ii) The planting pattern; and

(iii) Any other information that we request
in order to establish your approved yield.

We will reduce the yield used to establish
your production guarantee as necessary,
based on our estimate of the effect of the

following: interplanted perennial crop;
damage; dehorning; removal of trees; or
change in practices on the yield potential of
the insured crop. If you fail to notify us of
any circumstance that may reduce yields
from previous levels, we will reduce your
production guarantee, as necessary, at any
time we become aware of the circumstance.

4. Contract Changes

The contract change date is August 31
preceding the cancellation date (see the
provisions of section 4 (Contract Changes) of
the Basic Provisions (§ 457.8)).

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (§ 457.8), the cancellation
and termination dates are November 20.

6. Insured Crop

(a) In accordance with section 8 (Insured
Crop) of the Basic Provisions (§ 457.8), the
crop insured will be all the acreage in the
county of each citrus type designated in the
Special Provisions that you elect to insure
and for which a premium rate is provided by
the actuarial table:

(1) In which you have a share;

(2) That is a type adapted to the area; and

(3) That is grown in a grove that, if
inspected, is considered acceptable by us.

(b) In addition to citrus not insurable in
section 8 (Insured Crop) of the Basic
Provisions (8 457.8), we do not insure any
citrus fruit:

(1) That is not irrigated; and

(2) That has not reached the sixth growing
season after being set out, unless we inspect
and allow insurance on such acreage.

7. Insurable Acreage

In lieu of the provisions in section 9
(Insurable Acreage) of the Basic Provisions
(8 457.8), that prohibit insurance attaching to
a crop planted with another crop, citrus
interplanted with another perennial crop is
insurable unless we inspect the acreage and
determine it does not meet the requirements
for insurability contained in your policy.

8. Insurance Period

(a) In accordance with the provisions of
section 11 (Insurance Period) of the Basic
Provisions (§ 457.8):

(1) Coverage begins on November 21 of
each crop year, except that for the first crop
year, if the application is accepted by us after
November 20, insurance will attach on the
10th day after the application, if approved, is
received in our local agent’s office.

(2) The calendar date for the end of the
insurance period for each crop year is:

(i) August 31 for Navel oranges and
Southern California lemons;

(i) November 20 for Valencia oranges; and

(iii) July 31 for all other types of citrus.

(b) In addition to the provisions of section
11 (Insurance Period) of the Basic Provisions
(8§457.8):

(1) If you acquire an insurable share in any
insurable acreage after coverage begins, but
on or before the acreage reporting date for the
crop year, and after an inspection we
consider the acreage acceptable, insurance
will be considered to have attached to such
acreage on the calendar date for the
beginning of the insurance period.
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(2) If you relinquish your insurable share
on any insurable acreage of citrus on or
before the acreage reporting date for the crop
year, insurance will not be considered to
have attached to such acreage for that crop
year unless:

(i) A transfer of coverage and right to an
indemnity, or a similar form approved by us,
is completed by all affected parties; and

(i) We are notified by you or the transferee
in writing of such transfer on or before the
acreage reporting date.

If you relinquish your share, no premium
or indemnity will be due unless a transfer of
coverage is properly executed.

9. Causes of Loss

(a) In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (§ 457.8), insurance is provided
only against the following causes of loss that
occur during the insurance period:

(1) Adverse weather conditions;

(2) Fire, unless weeds and other forms of
undergrowth have not been controlled or
pruning debris has not been removed from
the grove;

(3) Wildlife;

(4) Earthquake;

(5) Volcanic eruption; or

(6) Failure of irrigation water supply, if
caused by an insured peril that occurs during
the insurance period.

(b) In addition to the causes of loss
excluded in section 12 (Causes of Loss) of the
Basic Provisions (8 457.8), we will not insure
against damage or loss of production due to:

(1) Disease or insect infestation, unless
adverse weather conditions:

(i) Prevents the proper application of
control measures or causes properly applied
control measures to be ineffective; or

(ii) Causes disease or insect infestation for
which no effective control mechanism is
available;

(2) Inability to market the citrus for any
reason other than actual physical damage
from an insurable cause specified in this
section. For example, we will not pay you an
indemnity if you are unable to market due to
quarantine, boycott, or refusal of any person
to accept production.

10. Duties in the Event of Damage or Loss

In addition to the requirements of section
14 (Duties in the Event of Damage or Loss)
of the Basic Provisions (§457.8), the
following will apply:

(a) You must notify us within three 3 days
of the date harvest should have started if the
crop will not be harvested.

(b) You must notify us at least 15 days
before any production from any unit will be
marketed directly to consumers. We will
conduct an appraisal that will be used to
determine your production to count for direct
marketed production. If damage occurs after
this appraisal, we will conduct an additional
appraisal. These appraisals, and any
acceptable records provided by you, will be
used to determine your production to count.
Failure to give timely notice that production
will be marketed directly to consumers will
result in an appraised amount of production
to count that is not less than the production
guarantee per acre if such failure results in
our inability to make the required appraisal.

(c) If you intend to claim an indemnity on
any unit, you must notify us prior to the
beginning of harvest so that we may inspect
the damaged production. You must not sell
or dispose of the damaged crop until after we
have given you written consent to do so. If
you fail to meet the requirements of this
section, all such production will be
considered undamaged and included as
production to count.

11. Settlement Of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
production records:

(1) For any optional unit, we will combine
all optional units for which acceptable
production records were not provided; or

(2) For any basic unit, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for each unit.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the insured acreage for
each type by its respective production
guarantee;

(2) Multiplying each result in paragraph (1)
by the respective price election for each type,
or variety within a type;

(3) Totaling the results in paragraph (2);

(4) Multiplying the total production to be
counted of each type or variety, if applicable
(see section 11(c)), by the respective price
election;

(5) Totaling the results of paragraph (4);

(6) Subtracting the total of paragraph (5)
from the total in paragraph (3); and

(7) Multiplying the result of paragraph (6)
by your share;

(c) The total production to count (in
cartons) from all insurable acreage on the
unit will include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
per acre for acreage:

(A) That is abandoned;

(B) Marketed directly to consumers if you
fail to meet the requirements contained in
section 10;

(C) Damaged solely by uninsured causes; or

(D) For which you fail to provide
production records that are acceptable to us;

(ii) Production lost due to uninsured
causes;

(iii) Unharvested production determined to
be marketable as fresh packed fruit; and

(iv) Potential production on insured
acreage that you intend to abandon or no
longer care for, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end. If you do not agree with our
appraisal, we may defer the claim only if you
agree to continue to care for the crop. We will
then make another appraisal when you notify
us of further damage or that harvest is general
in the area unless you harvested the crop, in
which case we will use the harvested
production. If you do not continue to care for
the crop, our appraisal made prior to
deferring the claim will be used to determine
the production to count; and

(2) All harvested production marketed as
fresh packed fruit from the insurable acreage.

(3) All disposed or sold damaged citrus
that was disposed or sold without an
inspection or written consent.

(d) Any production will be considered
marketed or marketable as fresh packed fruit
unless, due to insurable causes, such
production was not marketed or marketable
as fresh packed fruit.

(e) Citrus that cannot be marketed due to
insurable causes will not be considered
production to count.

(f) If we determine that frost protection
equipment was not properly utilized or not
properly reported, the indemnity for the unit
will be reduced by the percentage of
premium reduction allowed for frost
protection equipment. You must, at our
request, provide us records showing the start-
stop times by date for each period the frost
protection equipment was used.

12. Written Agreement

Designated terms of this policy may be
altered by written agreement in accordance
with the following:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
12(e);

(b) The application for written agreement
must contain all terms of the contract
between you and us that will be in effect if
the written agreement is not approved;

(c) If approved, the written agreement will
include all variable terms of the contract,
including, but not limited to, crop type or
variety, the guarantee, premium rate, and
price election;

(d) Each written agreement will only be
valid for one year (If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy); and

(e) An application for written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington, DC., on June 13,
1996.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 96-15770 Filed 6-19-96; 8:45 am]
BILLING CODE 3410-FA-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 500
[Docket No. 95N-0417]

Carcinogenicity Testing of Compounds
Used in Food-Producing Animals

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.
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SUMMARY: The Food and Drug
Administration (FDA) is proposing to
revise the regulation that sets forth the
requirements for the carcinogenicity
testing of compounds used in food-
producing animals to allow the agency
and sponsors greater flexibility when
choosing the types of studies used for
testing the carcinogenicity of
compounds used in food-producing
animals. FDA is proposing to revise the
study requirements because FDA
recognizes that advances in models used
to assess the carcinogenicity of
compounds have been made. The
specific requirement that a sponsor
must conduct oral, chronic, dose-
response studies would be deleted
under the proposed regulation.
Sponsors would have more options for
testing the carcinogenicity of
compounds used in food-producing
animals. This proposal implements the
goals stated by the National
Performance Review.

DATES: Written comments by September
3, 1996.

ADDRESSES: Written comments to the
Dockets Managements Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857. Comments should
be identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen at the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Margaret A. Miller, Center for
Veterinary Medicine (HFV-100), Food
and Drug Administration, 7500 Standish
PI., Rockville, MD 20855, 301-827—
0205.

SUPPLEMENTARY INFORMATION: Section
500.80(b) (21 CFR 500.80(b)) sets forth
the requirements for the carcinogenicity
testing of compounds used in food-
producing animals. Specifically, the
regulation states, ‘“The bioassays that a
sponsor conducts must be oral, chronic,
dose-response studies and must be
designed to assess carcinogenicity and
to determine the quantitative aspects of
any carcinogenic response.”

At the time that this regulation was
written, a chronic study was considered
to be the standard test for
carcinogenicity. However, FDA
recognizes that advances in models used
to assess carcinogenicity have been
made in recent years. For example,
scientists now agree that, depending on
the compound, a chronic study (as
required under current regulations) may
not measure the appropriate time point
necessary to assess carcinogenicity.
Study designs other than chronic may

result in a better evaluation of the
compound. Thus, FDA is proposing to
remove the requirement for oral,
chronic, dose-response studies to allow
sponsors the option of using other study
designs when assessing carcinogenicity
of compounds used for food-producing
animals.

This proposal is aligned with the
goals stated by the National
Performance Review. This proposed
rule is a result of the President’s
directive to conduct a comprehensive
review of all rules to identify those that
are obsolete and burdensome and to
delete or revise them. The agency has
determined that this rule is in need of
revision as described herein.

I. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has determined that
this action is categorically excluded
under 21 CFR 25.24(a)(8). The
procedure for testing the carcinogenicity
of compounds used for food-producing
animals is being revised. This revision
will not cause an increase in the
existing level of use or cause a change
in the intended uses of the product or
its substitutes. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

11. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(Pub. L. 96-354). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this proposed rule is
consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive Order and so is not subject to
review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the proposed rule
would clarify FDA policy and simplify
the process for submitting certain
applications, the agency certifies that
the proposed rule will not have a
significant economic impact on a
substantial number of small entities.

Therefore, under the Regulatory
Flexibility Act, no further analysis is
required.

111. Paperwork Reduction Act of 1995

The agency has determined that this
proposed rule contains no collection of
information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

1V. Federalism

FDA has analyzed this proposal in
accordance with the principles and
criteria set forth in Executive Order
12612 and has determined that this
proposal does not warrant the
preparation of a Federalism Assessment.

V. Request for Comments

Interested persons may, on or before
September 3, 1996 submit to the
Dockets Management Branch (address
above) written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments are available for public
examination in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 500

Animal drugs, Animal feeds, Cancer,
Labeling, Polychlorinated biphenyls
(PCB’s).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 500 is
amended as follows:

Part 500—General

1. The authority citation for 21 CFR
part 500 continues to read as follows:

Authority: Secs. 201, 301, 402, 403, 409,
501, 502, 503, 512, 701 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321, 331,
342, 343, 348, 351, 352, 353, 360b, 371).

§500.80 [Amended]

2. Section 500.80 Scope of this
subpart is amended in paragraph (b) by
removing the phrase “must be oral,
chronic, dose-response studies and.”

Dated: June 13, 1996.

William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-15725 Filed 6-19-96; 8:45 am]
BILLING CODE 4160-01-F



31470

Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Proposed Rules

INTERNATIONAL BOUNDARY AND
WATER COMMISSION

22 CFR Part 1102

United States and Mexico, United
States Section, Freedom of Information
Act: Uniform Fee Schedule and
Administrative Guidelines

AGENCY: United States Section,
International Boundary and Water
Commission.

ACTION: Proposed rule.

SUMMARY: This proposed rule will revise
the United States Section, International
Boundary and Water Commission
(IBWC) regulations that implement the
Freedom of Information Act (FOIA) fee
schedule. This revision pertains to the
charge for recovery of the full, allowable
direct costs of searching for and
reviewing records requested under the
FOIA and section 1102.4 of the IBWC
rules, unless such fees are restricted or
waived in accordance with section
1102.6. These fees are being revised to
correspond to modifications of rates of
pay approved by the U.S. Congress.

DATES: All comments received on or
before July 22, 1996, will be considered
before final action is taken on this
proposed rule.

ADDRESSES: Please submit any written
comments to the Freedom of
Information Act Officer, International
Boundary and Water Commission,
United States Section, The Commons,
Bldg. C, Suite 310, 4171 N. Mesa, El
Paso, TX 79902-1441, telephone: (915)
534-6697.

FOR FURTHER INFORMATION CONTACT:
Dell Driver, telephone (915) 534—6697.
SUPPLEMENTARY INFORMATION: The IBWC
is modifying section 1102.4(a) of the
rules which pertains to the charges for
searching and reviewing records
requested under the Freedom of
Information Act (FOIA).

The FOIA requires Federal agencies to
establish a schedule of fees for the
processing of requests for agency
records in accordance with fee guidance
issued by the Office of Management and
Budget (OMB). In 1987, OMB issued its
Uniform Freedom of Information Act
Fee Schedule and Guidelines. However,
since the FOIA requires that each
agency’s fees be based upon its direct
costs of providing FOIA services, OMB
did not provide a unitary, government
wide selection of fees.

List of Subjects in 22 CFR Part 1102

Freedom of information.

For the reasons set out in the
preamble, part 1102.4(a)(1) of title 22 of

the Code of Federal Regulations is
proposed to be amended as follows:

PART 1102—FREEDOM OF
INFORMATION ACT

1. The authority for this part
continues to read as follows:

Authority: 5 U.S.C. 552 (Pub. L. 90-23, as
amended by Pub. L. 93-502 and Pub. L. 99—
570).

2. Section 1102.4 (a)(1) and (a)(2) are
revised to read as follows:

§1102.4 Fees.

(a) The following shall be applicable
with respect to services rendered to the
public under this subpart:

(1) Fee Schedule.

(i) Searching for records, per hour or
fraction thereof, per individual:

Professional
Technical
Clerical .....oovveeiiiiiiiieee e,

Includes the salary of the category of
employee who actually performs the search
computed at Step 5 of each grade level plus
an additional 249% of that rate for personnel
benefits. These fees will be periodically
modified to correspond to changes in pay
approved by Congress.

(ii) The cost for computer searches
will be calculated based on the salary of
the category of employee who actually
performs the computer search, plus 24%
of that rate to include personnel
benefits, plus the direct costs of the
central processing unit, input-output
devices, and memory capacity of the
actual computer configuration.

(iii) Reproduction fees:

Pages no larger than 8%2 x 14 inches when
reproduced by routine electrostatic copying:
$0.10 per page.

Pages requiring reduction, enlargement, or
other special services will be billed at direct
cost to the Section. Reproduction by other
than routine electrostatic copying will be
billed at direct cost to the Section.

(iv) Certification of each record as a
true copy—$1.00.

(v) Duplication of architectural
photographs and drawings:

Blueprinting.......c.ccccoovvvciennens $1.00 per sq. ft.
Vellum Reproducible from blueprints
........................................... $5.00 per sq. ft.

(vi) Postage and handling. Full costs
will be recovered from the requestor if
special mailing such as express mail is
indicated. Otherwise, records will be
sent by first-class certified mail,
domestic addresses only, direct cost
paid by the U.S. Section.

(2) Only requesters who are seeking
documents for commercial use will be
charged for time spent reviewing
records to determine whether they are
exempt from mandatory disclosure. The

cost for review will be calculated based
on the salary of the category of the
employee who actually performed the
review plus 24% of the rate to cover
personal benefits. Charges will be
assessed only for the initial review (i.e.,
review undertaken the first time in
order to analyze the applicability of
specific exemption(s) to a particular
record or portion of record) and not
review at the administrative appeal
level of the exemption(s) already
applied.

Dell Driver,

Freedom of Information Act Officer.

[FR Doc. 96-15344 Filed 6—-19-96; 8:45 am]
BILLING CODE 7010-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 142
RIN 1076 AD66

Operation of U.S.M.S.""North Star”
Between Seattle, Washington, and
Stations of the Bureau of Indian Affairs
and Other Government Agencies,
Alaska

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Indian Affairs
(BIA) is proposing to revise its
regulations in Alaska Resupply
Operation as mandated by Executive
Order 12866 to streamline the regulatory
process and enhance the planning and
coordination of existing regulations.
DATES: Comments must be received on
or before August 19, 1996.

ADDRESSES: Mail comments to Warren
Heisler, Assistant Area Director, Juneau
Area Office, Bureau of Indian Affairs,
Department of the Interior, 709 West 9th
Street, Juneau, Alaska 99802; OR, hand
deliver them to the above address.
Comments will be available for
inspection at this address from 9:00 a.m.
to 4:00 p.m., Monday through Friday
beginning approximately two weeks
after publication of this document in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Warren Heisler, Assistant Area Director,
Juneau Area Office, Bureau of Indian
Affairs at telephone (907) 586—7177.

SUPPLEMENTARY INFORMATION:

Background

The U.S.M.S. North Star has been
decommissioned. However, the need for
a resupply operation in Alaska
continues. The Juneau Area Office
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administers the Alaska Resupply
Operation through the Seattle Support
Center. All accounts receivable and
payable are handled by the Seattle
Support Center that also publishes a
tariff of rates and conditions.

Evaluation and Certification

The authority to issue rules and
regulations is vested in the Secretary of
the Interior by 5 U.S.C. 301 and sections
463 and 465 of the Revised Statutes, 25
U.S.C.2and 9.

Publication of the proposed rule by
the Department of the Interior
(Department) provides the public an
opportunity to participate in the
rulemaking process. Interested persons
may submit written comments regarding
the proposed rule to the location
identified in the ADDRESSES section of
this document.

Executive Order 12778

The Department has certified to the
Office of Management and Budget
(OMB) that this proposed rule meets the
applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order 12778.

Executive Order 12866

This proposed rule is not a significant
regulatory action under Executive Order
12866.

Regulatory Flexibility Act

This proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.)

Executive Order 12630

The Department has determined that
this proposed rule does not have
“significant” takings implications. The
proposed rule does not pertain to
“taking’ of private property interests,
nor does it impact private property.

Executive Order 12612

The Department has determined that
this proposed rule does not have
significant federalism effects because it
pertains solely to Federal-tribal relations
and will not interfere with the roles,
rights and responsibilities of states.

NEPA Statement

The Department has determined that
this proposed rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment and that no detailed
statement is required pursuant to the
National Environmental Policy Act of
1969.

Unfunded Mandates Act of 1995

This proposed rule imposes no
unfunded mandates on any
governmental or private entity and is in
compliance with the provisions of the
Unfunded Mandates Act of 1995.

Paperwork Reduction Act of 1995

There are no information collection
requirements contained in this proposed
rule which require the approval of the
Office of Management and Budget under
44 U.S.C. 3501 et seq.

Drafting Information

The primary author of this document
is Alan E. Mather, Traffic Manager,
Seattle Support Center, Juneau Area
Office, Bureau of Indian Affairs.

List of Subjects in 25 CFR Part 142

Indians—shipping; Indians—maritime
carriers.

For the reasons given in the preamble
part 142, Chapter | of Title 25 of the
Code of Federal Regulations is proposed
to be revised as set forth below:

PART 142—ALASKA RESUPPLY
OPERATION

Sec.

142.1 Definitions.

142.2 What is the purpose of the Alaska
Resupply Operation?

142.3 Who is responsible for the Alaska
Resupply Operation?

142.4 For whom is the Alaska Resupply
Operation operated?

142.5 Who determines the rates and
conditions of service of the Alaska
Resupply Operation?

142.6 How are the rates and conditions for
the Alaska Resupply Operation
established?

142.7 How are transportation and scheduling
determined?

142.8 Is economy of operation a requirement
for the Alaska Resupply Operation?

142.9 How are orders accepted?

142.10 How is freight to be prepared?

142.11 How is payment made?

142.12 What is the liability of the United
States for loss or damage?

142.13 Information collection.

Authority: 5 U.S.C. 301; R.S. 463; 25 U.S.C.
2; R.S. 465; 25 U.S.C. 9; 42 Stat. 208; 25
U.S.C. 13; 38 Stat. 586.

§142.1 Definitions.

Area Director means the Area
Director, Juneau Area Office, Bureau of
Indian Affairs.

Bureau means Bureau of Indian
Affairs

Department means Department of the
Interior.

Manager means Manager of the
Seattle Support Center.

Must is used in place of shall and
indicates a mandatory or imperative act
or requirement.

Indian means any individual who is
a member of an Indian tribe.

Indian tribe means an Indian or
Alaska Native tribe, band, nation,
pueblo, village, or community that the
Secretary of the Interior acknowledges
to exist as an Indian tribe pursuant to
Pub. L. 103-454, 108 Stat. 4791.

Alaska Native means a member of an
Alaska Native village or a Native
shareholder in a corporation as defined
in or established pursuant to the Alaska
Native Claims Settlement Act, 43 U.S.C.
1601 et seq.

§142.2 What is the purpose of the Alaska
Resupply Operation?

The Alaska Resupply Operation
provides consolidated purchasing,
freight handling and distribution, and
necessary transportation services from
Seattle, Washington to and from other
points in Alaska or en route in support
of the Bureau’s mission and
responsibilities.

§142.3 Who is responsible for the Alaska
Resupply Operation?

The Seattle Support Center, under the
direction of the Juneau Area Office, is
responsible for the operation of the
Alaska Resupply Operation, including
the management of all facilities and
equipment, personnel, and procurement
of goods and services.

(a) The Seattle Support Center is
responsible for publishing the rates and
conditions that must be published in a
tariff.

(b) All accounts receivable and
accounts payable are handled by the
Seattle Support Center.

(c) The Manager must make itineraries
for each voyage in conjunction with
contracted carriers. Preference is to be
given to the work of the Bureau.

(d) The Area Director is authorized to
direct the Seattle Support Center to
perform special services that may arise
and to act in any emergency.

§142.4 For whom is the Alaska Resupply
Operation operated?

The Manager is authorized to
purchase and resell food, fuel, clothing,
supplies and materials, and to order,
receive, stage, package, store and
transport these goods and materials for:

(a) Alaska Natives, Indian or Native
owned businesses, profit or nonprofit
Alaska Native corporations, Native
cooperatives or organizations, or such
other groups or individuals as may be
sponsored by any Native or Indian
organization.

(b) Other Federal agencies and the
State of Alaska and its subsidiaries, as
long as the ultimate beneficiaries are the
Alaska Natives or their communities.
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(c) Non-Indians and Non-Natives and
commercial establishments that
economically or materially benefit
Alaska Natives or Indians.

(d) The Manager must make
reasonable efforts to restrict competition
with private enterprise.

§142.5 Who determines the rates and
conditions of service of the Alaska
Resupply Operation?

The general authority of the Assistant
Secretary—Indian Affairs to establish
rates and conditions for users of the
Alaska Resupply Operation is delegated
to the Area Director.

(a) The Manager must develop a tariff
that establishes rates and conditions for
charging users.

(1) The tariff must be approved by the
Area Director.

(2) The tariff must be published on or
before March 1 of each year.

(3) The tariff must not be altered,
amended, or published more frequently
than once each year, except in an
extreme emergency.

(4) The tariff must be published,
circulated and posted throughout
Alaska, particularly in the communities
commonly and historically served by
the resupply operation.

(b) The tariff must include standard
freight categories and rate structures
that are recognized within the industry,
as well as any appropriate specialized
warehouse, handling and storage
charges.

(c) The tariff must specify rates for
return cargo and cargo hauled between
ports.

(1) The rates and conditions for the
Bureau, other Federal agencies, the State
of Alaska and its subsidiaries must be
the same as that for Native entities.

(2) Different rates and conditions may
be established for Non-Indian and Non-
Native commercial establishments, if
those establishments do not meet the
standard in § 142.4(c) and no other
service is available to that location.

8§142.6 How are the rates and conditions
for the Alaska Resupply Operation
established?

The Manager must develop tariff rates
using the best modeling techniques
available to ensure the most economical
service to the Alaska Natives, Indian or
Native owned businesses, profit or
nonprofit Alaska Native corporations,
Native cooperatives or organizations, or
such other groups or individuals as may
be sponsored by any Native or Indian
organization, without enhancing the
Federal treasury.

(a) The Area Director’s approval of the
tariff constitutes a final action for the
Department for the purpose of
establishing billing rates.

(b) The Bureau must issue a
supplemental bill to cover excess cost in
the event that the actual cost of a
specific freight substantially exceeds the
tariff price.

(c) If the income from the tariff
substantially exceeds actual costs, a
prorated payment will be issued to the
shipper.

§142.7 How are transportation and
scheduling determined?

(a) The Manager must arrange the
most economical and efficient
transportation available, taking into
consideration lifestyle, timing and other
needs of the user. Where practical,
shipping must be by consolidated
shipment that takes advantage of
economies of scale and consider
geographic disparity and distribution of
sites.

(b) Itineraries and scheduling for all
deliveries must be in keeping with the
needs of the users to the maximum
extent possible. Planned itineraries with
dates set as to the earliest and latest
anticipated delivery dates must be
provided to users prior to final
commitment by them to utilize the
transportation services. Each shipping
season the final departure and arrival
schedules must be distributed prior to
the commencement of deliveries.

§142.8 Is economy of operation a
requirement for the Alaska Resupply
Operation?

Yes. The Manager must ensure that
purchasing, warehousing and
transportation services utilize the most
economical delivery. This may be
accomplished by memoranda of
agreement, formal contracts, or
cooperative arrangements. Whenever
possible joint arrangements for economy
will be entered into with other Federal
agencies, the State of Alaska, Alaska
Native cooperatives or other entities
providing services to rural Alaska
communities.

8§142.9 How are orders accepted?

(a) The Manager must make a formal
determination to accept an order, for
goods or services, and document the
approval by issuing a permit or similar
instrument.

(b) The Seattle Support Center must
prepare proper manifests of the freight
accepted at the facility or other
designated location. The manifest must
follow industry standards to ensure a
proper legal contract of carriage is
executed, upon which payment can be
exacted upon the successful delivery of
the goods and services.

§142.10 How is freight to be prepared?

All freight must be prepared in
accordance with industry standards,
unless otherwise specified, for overseas
shipment, including any pickup,
delivery, staging, sorting, consolidating,
packaging, crating, boxing,
containerizing, and marking that may be
deemed necessary by the Manager.

§142.11 How is payment made?

(a) Unless otherwise provided in this
Part, all regulations implementing the
Financial Integrity Act, Anti-Deficiency
Act, Prompt Payments Act, Debt
Collection Act of 1982, 4 CFR Ch. Il
Federal Claims Collection Standards,
and other like acts apply to the Alaska
Resupply Operation.

(b) Payment for all goods purchased
and freight or other services rendered by
the Seattle Support Center are due and
payable upon final receipt of the goods
or services. If payment is not received
within the time specified on the billing
document, interest and penalty fees at
the current treasury rate will be charged,
and handling and administrative fees
may be applied.

(c) Where fuel and other goods are
purchased on behalf of commercial
enterprises, payment for those goods
must be made within 30 days of
delivery to the Seattle Support Center
Warehouse. Payment for freight must be
made within 30 days from receipt of the
goods by the shipper.

§142.12 What is the liability of the United
States for loss or damage?

(a) The liability of the United States
for any loss or damage to, or non-
delivery of freight is limited by 46
U.S.C. 746 and the Carriage of Goods by
Sea Act (46 U.S.C. 1300 et seq.). The
terms of such limitation of liability must
be contained in any document of title
relating to the carriage of goods by sea.
This liability may be further restricted
in specialized instances as specified in
the tariff.

(b) In addition to the standards of
conduct and ethics applicable to all
government employees, the employees
of the Seattle Support Center shall not
conduct any business with, engage in
trade with, or accept any gifts or items
of value from any shipper or permittee.

(c) The Seattle Support Center will
continue to function only as long as the
need for assistance to Native village
economies exits. To that end, a review
of the need for the serve must be
conducted every five years.

§142.13 Information collection.

In accordance with Office of
Management and Budget regulations in
5 CFR 1320.4, approval of information
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collections contained in this regulation
is not required.

Dated: May 31, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96-15510 Filed 6-19-96; 8:45 am]
BILLING CODE 4310-02-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[PS-39-93]

RIN 1545-AR63
Definition of Structure

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to
deductions available upon demolition of
a building. These proposed regulations
reflect changes to the law made by the
Tax Reform Act of 1984 and affect
owners and lessees of real property who
demolish buildings. This document also
provides notice of a public hearing on
these regulations.

DATES: Written comments, requests to
appear and outlines of topics to be
discussed at the public hearing
scheduled for October 9, 1996, must be
received by September 18, 1996.
ADDRESSES: Send submissions to:
CC:DOM:CORP:R (PS—-39-93), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:R (PS-39-93),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Bernard P.
Harvey, (202) 622-3110; concerning
submissions and the hearing, Christina
Vasquez, (202) 622—6803 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
regulations under section 280B of the
Internal Revenue Code. Section 280B
was added by the Tax Reform Act of
1976, Public Law 94-455, 2124(b), 90
Stat. 1520, 1918 (Oct. 4, 1976), and
significant amendments were made to
the provision by the Economic Recovery

Tax Act of 1981, Public Law 97-34,
212(d)(2)(C) and (e)(2), 95 Stat. 172, 239
(Aug. 13, 1981) (1981 Act) and the Tax
Reform Act of 1984, Public Law 98-369,
1063, 98 Stat. 494, 1047 (July 18, 1984)
(1984 Act). Transition rules were
provided in the Tax Reform Act of 1986,
Public Law 99-514, 1878(h), 100 Stat.
2085, 2904 (Oct. 22, 1986) (1986 Act).
As originally enacted, section 280B
required any costs or losses incurred on
account of the demolition of any
certified historic structure (a building or
structure meeting certain requirements)
to be capitalized into the land upon
which the demolished structure was
located. The 1981 Act modified the
definition of certified historic structure
for purposes of section 280B from a
building or structure meeting certain
requirements to a building (or its
structural components) meeting certain
requirements. The 1984 Act substituted
‘“any structure” for “‘certified historic
structure.” These proposed regulations
define what *‘structure”” means for
purposes of section 280B.

Explanation of Provisions

These proposed regulations define the
term “‘structure” for purposes of section
280B as a building and its structural
components as those terms are defined
in 8 1.48-1(e) of the Income Tax
Regulations. Thus, under section 280B,
a structure will include only a building
and its structural components and not
other inherently permanent structures
such as oil and gas storage tanks, blast
furnaces, and coke ovens.

The proposed regulations rely on the
legislative history underlying the 1984
and 1986 Acts, which refer repeatedly to
buildings rather than to structures
generally. In addition, the legislative
history of the 1984 Act discusses the
difficulty of applying the intent test of
§1.165-3 of the regulations, which
applies to the demolition of buildings,
and indicates that the newly added
language is meant to eliminate this
difficulty.

Proposed Effective Date

The regulations are proposed to be
effective on and after the date that final
regulations are filed with the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do

not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for October 9, 1996, in the
Commissioner’s Conference Room.
Because of access restrictions, visitors
will not be admitted beyond the Internal
Revenue Building lobby more than 15
minutes before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic (signed original
and eight (8) copies) by September 18,
1996.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Bernard P. Harvey, Office
of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income Taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:
PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
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Par. 2. Section 1.280B-1 is added to
read as follows:

§1.280B-1 Demolition of structures.

(a) In general. Section 280B provides
that, in the case of the demolition of any
structure, no deduction otherwise
allowable under chapter 1 of subtitle A
shall be allowed to the owner or lessee
of such structure for any amount
expended for the demolition or any loss
sustained on account of the demolition,
and that the expenditure or loss shall be
treated as properly chargeable to the
capital account with respect to the land
on which the demolished structure was
located.

(b) Definition of structure. For
purposes of section 280B, the term
structure means a building, as defined
in §1.48-1(e)(1), and the structural
components of that building, as defined
in 8§1.48-1(e)(2).

(c) Effective date. This section applies
with respect to demolitions occurring
on or after the date that the final
regulations are filed with the Federal
Register.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 96-15665 Filed 6-19-96; 8:45 am]
BILLING CODE 4830-01-P

26 CFR Part 1
[F1-32-95]
RIN 1545-AT94

Mark to Market for Dealers in
Securities; Equity Interests in Related
Parties and the Dealer-Customer
Relationship

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that make mark-to-
market accounting inapplicable to most
equity interests in related entities. The
regulations also relate to the definition
of a dealer in securities for certain
federal income tax purposes. To qualify
as a dealer in securities, a taxpayer must
engage in transactions with customers.
The proposed regulations concern the
existence of dealer-customer
relationships. The Revenue
Reconciliation Act of 1993 amended the
applicable tax law. These regulations
provide guidance for taxpayers that
engage in securities transactions. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written comments and outlines
of oral comments to be presented at a
public hearing scheduled for October
15, 1996, at 10 a.m., must be received
by September 18, 1996.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (FI-32-95), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:R (FI-32-95),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC 20224. The public
hearing will be held in the
Commissioner’s Conference Room, room
3313, Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC 20224.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Jo Lynn L.
Ricks, (202) 622-3920, or Robert B.
Williams, (202) 622—3960; concerning
submissions and the hearing, Michael
Slaughter, (202) 622—-7190 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507).

Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, T:FP, Washington, DC
20224. Comments on the collection of
information should be received by
August 19, 1996.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The collection of information is
described in the Explanation of
Provisions section of the Preamble
(rather than being included in the text
of the proposed regulations). The
Preamble requests comments on
whether the final regulations should
permit taxpayers to elect to disregard
certain inter-company transactions in
determining status as a dealer in
securities. The preamble also indicates
that, if the election is allowed to be
made, it is expected that taxpayers

would make it by attaching a statement
to a tax return. If the final regulations
allow taxpayers to make this election in
this manner, the information will be
required by the IRS to determine
whether the election has been made,
and will be used for that purpose. The
likely respondents will be businesses
that file consolidated tax returns. If
taxpayers are allowed to make the
election, responses to this collection of
information will be required to obtain
the benefit of having status as a dealer
in securities determined without regard
to certain inter-company transactions.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103. Estimated total annual
reporting burden: 6,000 hours. The
estimated annual burden per respondent
varies from .25 hour to 1 hour,
depending on individual circumstances,
with an estimated average of .5 hours.
Estimated number of respondents:
12,000. Estimated annual frequency of
responses: once in the existence of each
respondent.

Background

This document contains proposed
regulations under section 475 of the
Internal Revenue Code, which requires
mark-to- market accounting for certain
dealers in securities. Section 475 was
added by section 13223 of the Revenue
Reconciliation Act of 1993, Pubic Law
103-66, 107 Stat. 481, and is effective
for all taxable years ending on or after
December 31, 1993.

Temporary and proposed regulations
published on December 29, 1993, (58 FR
68798) provide that stock in a 50-
percent-controlled subsidiary (and
interests in 50-percent-controlled
partnerships and trusts) are deemed
properly identified as held for
investment and thus are excluded from
mark-to-market accounting. The IRS is
reproposing this rule with two changes.
First, the IRS has concluded that the
rationale for the rule applies equally to
equity interests in most related persons
and not just to persons controlled by the
taxpayer. Second, after considering
various comments received, the IRS
determined that this rule prohibiting
marking a security to market should not
apply if two requirements are met: (1)
The security is actively traded on a
national securities exchange or through
an interdealer quotation system; and (2)
the taxpayer who marks owns less than
5 percent of all shares or interests of the
same class. Comments are requested as
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to whether it is appropriate to allow any
equity interests in related parties to be
marked to market, and, if so, whether
the proposed limitations are the most
appropriate ones. The provisions in this
document concerning these issues are
referred to below in this preamble as the
reproposed regulations.

When commenting on the temporary
and proposed regulations, taxpayers
asked the IRS to provide guidance on
whether certain transactions are entered
into with customers for purposes of
section 475. Whether transactions are
entered into with customers can affect
both whether a taxpayer is a dealer in
securities subject to mark-to-market
accounting (see section 475(c)(1)) and
whether a dealer may exempt a security
from mark- to-market treatment (see
section 475(b)(1) (A) and (B) and
§1.475(b)-1T(a)).

In response to these comments, on
January 4, 1995, the IRS published
proposed regulations [(FI-42-94) (60 FR
397)] stating that whether a taxpayer is
transacting business with customers is
determined based on all of the facts and
circumstances (see proposed § 1.475(c)—
1(c), reproposed as § 1.475(c)-1(a)).
These proposed regulations also provide
that the term dealer in securities
includes a taxpayer that, in the ordinary
course of its trade or business, regularly
holds itself out as being willing and able
to enter into either side of a transaction
enumerated in section 475(c)(1)(B) (see
proposed 8§ 1.475(c)-1(c)(2), reproposed
as §1.475(c)-1(a)(2)).

On March 4, 1996, the IRS published
Notice 96-12 (1996-10 I.R.B. 29), stating
that the IRS intended to publish
additional proposed regulations
concerning when transactions with
related parties may be transactions with
customers for purposes of section 475.
Notice 96—12 also described the
substance of rules that the proposed
regulations were expected to contain.
The rules were expected to be proposed
to be effective for taxable years
beginning on or after February 20, 1996.
The proposed regulations in this
document generally reflect the
substance that was described in Notice
96-12.

Explanation of Provisions

Prohibition Against Marking Equity
Interests in Related Persons

The reproposed regulations identify
certain assets that are inherently
investments and, thus, may not be
marked to market under section 475.
The new rules retain the provision in
the temporary regulations that prevents
marking certain insurance products to
market, but they differ from the

temporary regulations in the provisions
that prevent the marking of certain
equity interests. Under the temporary
regulations, the prohibition against
marking applies only if the dealer in
securities controls the issuer of an
equity interest (whether it is stock in a
corporation or an interest in a widely
held or publicly traded partnership or
trust). The reproposed regulations
expand the scope of this treatment so
that mark-to-market accounting cannot
be used for equity interests in many
related issuers. (For these purposes, the
reproposed regulations incorporate by
reference the relevant relations
described in sections 267(b) and
707(b)(1).) The reproposed regulations
also narrow the scope of this prohibition
against marking so that mark-to-market
accounting can be used for certain
actively-traded securities, regardless of
the dealer’s relation to the issuer of the
security, if the dealer owns less than
five percent of the securities. The IRS is
particularly interested in receiving
comments on the scope of the
reproposed rules’ exception to the
general prohibition on marking to
market equity interests in a related
person.

These reproposed regulations also
contain rules to cover situations where
a security begins, or ceases, to be subject
to this deemed-identification rule. First,
if a security is being marked to market
and then, as a result of a change in facts,
the regulations prohibit the security
from continuing to be marked to market,
the regulations require that the security
be marked as of the close of business on
the last day before the day when the
prohibition on marking first applies.

Second, the reproposed regulations
also cover situations in which the
regulations have prohibited a security
from being marked to market and then
the prohibition on marking ceases to
apply. In these cases, the deadline for
the taxpayer to identify the security
under section 475(b)(2) as exempt from
mark-to-market treatment is generally
extended until the date the prohibition
on marking ceases to apply. (If the
taxpayer had identified the security by
the original deadline, the extension, of
course, is irrelevant.) If the
identification is not made on or before
the deadline (as so extended), new
changes in value are taken into account
under the mark-to-market method, but
recognition of appreciation and
depreciation that occurred while the
security was not being marked is
suspended. This is the approach
adopted by section 475(b)(3) for
securities that lose their exemption from
mark-to-market treatment. The
reproposed rule is to apply both when

the prohibition on marking ceases
because of a change in facts and when
the prohibition on marking ceases
because the rule covering certain
actively-traded securities becomes
effective.

In sum, under the reproposed
regulations, the following assets held by
a dealer in securities are deemed to be
properly identified as held for
investment: (1) Stock in a corporation
(or a partnership or beneficial
ownership interest in a widely held or
publicly traded partnership or trust) to
which the taxpayer is related (other than
certain actively-traded stock or
interests); and (2) an annuity,
endowment, or life insurance contract.
The provision concerning the second
category of assets continues to be
proposed to apply to all taxable years
ending on or after December 31, 1993.
The rules concerning the first category
of assets, however, are proposed to
prohibit only those marks to market that
would have occurred on or after June
19, 1996. If the prohibition against
marking begins to apply to a security
solely because of this effective date rule,
then (unlike the situation when the
onset of the prohibition is caused by a
change in facts) the security is not
marked to market immediately before
the prohibition begins.

In general, the provision allowing
certain actively-traded securities to be
marked to market even when the issuer
of the security is related is proposed to
be effective for marks to market on or
after June 19, 1996. Thus, this effective
date is the same as the effective date in
the reproposed regulations for the
general prohibition on marking to
market securities issued by a related
person. Until the reproposed regulations
are finalized, however, all equity
interests issued by controlled entities
continue to be subject to the temporary
regulations’ prohibition against being
marked to market, even if the dealer
owns less than 5 percent of interests of
that class and even if the interests are
actively traded.

Some commenters suggested there
should be no per se rule treating certain
securities as held for investment, but
instead there should be a rebuttable
presumption to this effect for these
items. Other commenters proposed to
add, or delete, a variety of items to or
from those deemed to be per se held for
investment. The reproposed regulations
do not adopt these suggestions.

Consolidated Returns

Under both the temporary and the
reproposed regulations, there are
situations in which the mark-to-market
method may apply to a consolidated



31476

Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Proposed Rules

group member’s stock held by another
member of the group. This may result in
the recognition of duplicate gain or loss.
For instance, if a common parent marks
to market stock in a subsidiary to reflect
increases in the value of the subsidiary
stock owned by the parent resulting
from appreciation in the value of the
subsidiary’s assets, the parent will
recognize gain on that stock under the
mark-to-market method. The
subsidiary’s subsequent sale of the
assets will replicate that gain at the
subsidiary level. The gains will generate
duplicate stock basis increases under
section 475 and § 1.1502-32(b), creating
the potential for an offsetting loss when
the stock is subsequently marked down
to fair market value under section 475.
Section 1.1502-20, however, may
disallow any such offsetting loss.
Comments are invited regarding how to
address the anomalies these rules may
produce.

The Dealer-Customer Relationship

These proposed regulations clarify
that a taxpayer’s transactions with
members of its consolidated group or
other related persons may be
transactions with customers for
purposes of section 475. Thus, a
taxpayer may be a dealer in securities
for purposes of section 475 even if its
only customer transactions are
transactions with members of its
consolidated group. In enacting section
475, Congress adopted a taxpayer-by-
taxpayer approach to determining dealer
status, rather than the single-entity
approach embodied in §1.1502-13.

An example in the proposed
regulations clarifies that, for purposes of
section 475, transactions do not fail to
be transactions with customers solely
because the parties enter into them with
other than arms-length pricing terms.
Under section 482 and the regulations
thereunder, however, the district
director may make allocations between
or among the members of the group if
he or she determines that a member has
not reported its true taxable income.

These proposed regulations generally
reflect the substance of the rules set
forth in Notice 96-12 (1996-10 I.R.B.
29). In response to taxpayer comments,
however, certain language in Notice 96—
12 has been clarified. Because of these
changes, although the rules described in
Notice 96—12 were expected to be
proposed to be effective for taxable
years beginning on or after February 20,
1996, these proposed regulations are to
be effective for taxable years beginning
on or after June 20, 1996. If there are any
situations in which the proposed rules
lead to a different result from that which
would be reached under the rules

described in the notice, a taxpayer may
reasonably and consistently apply the
rules described in the notice for any
taxable year beginning on or after
February 20, 1996, and before June 20,
1996.

Under these regulations, a taxpayer
may be a dealer in securities based
solely on transactions with other
members of its consolidated group. The
IRS requests comments on whether
certain consolidated groups should be
allowed to disregard inter-member
transactions in determining a member’s
status as a dealer in securities. For
instance, a group might be allowed to
disregard inter-member transactions if
the group, considered as a single
corporation, would not be a dealer in
securities for purposes of section 475. It
is likely that the election, if permitted
by the final regulations, would be made
by attaching an appropriate statement to
the taxpayer’s return. (See the
Paperwork Reduction Act section of this
preamble, which requests comments on
the burden that might be imposed by
this requirement.) The IRS hereby
requests comments on the desirability
and potential terms and conditions of
any such election. Comments could also
address whether such an election
should apply in determining whether a
taxpayer had made more than negligible
sales for purposes of reproposed
§1.475(c)-1(c). Further, the IRS requests
comments on whether the election
should be available only to groups that
have not made a separate-entity election
under §1.1221-2(d)(2).

Miscellaneous

Some of the 1993 and 1995 proposed
regulations are reordered.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any

written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for October 15, 1996, at 10 a.m. in the
Commissioner’s Conference Room, room
3313, Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC 20224. Because of access
restrictions, visitors will not be
admitted beyond the Internal Revenue
Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
written comments and submit an
outline of the topics to be discussed and
the time to be devoted to each topic
(signed original and eight (8) copies) by
September 18, 1996.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of these
regulations are Jo Lynn L. Ricks and
Robert B. Williams, Office of Assistant
Chief Counsel (Financial Institutions &
Products). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1, as proposed on January 4,
1995, at 60 FR 401, is further amended
by revising the entries for ““Section
1.475(b)-1", “‘Section 1.475(b)-2", and
“Section 1.475(b)-4" to read as follows:

Authority: 26 U.S.C. 7805. * * *

Section 1.475(b)-1 also issued under 26
U.S.C. 475(a) and 26 U.S.C. 475(e).

Section 1.475(b)-2 also issued under 26
U.S.C. 475(b)(2) and 26 U.S.C. 475(e). * * *
Section 1.475(b)—4 also issued under 26
U.S.C. 475(b)(2), 26 U.S.C. 475(e), and 26

U.S.C. 6001. * * *

Par. 2. Section 1.475-0, as proposed
onJanuary 4, 1995 (60 FR 401), is
amended by:
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1. Revising the heading and entries for
88 1.475(b)-1, 1.475(b)-2, and 1.475(b)—
4.

2. Revising the entries under
8§1.475(c)-1 and 1.475(c)-2.

3. Removing the entries under
§1.475(e)-1.

The revisions read as follows:

§1.475-0 Table of contents.

* * * * *

§1.475(b)-1 Scope of exemptions from
mark-to-market requirement.

(a) Securities held for investment or not
held for sale.

(b) Securities deemed identified as held for
investment.

(2) In general.

(2) Relationships.

(i) General rule.

(i) Attribution.

(iii) Trusts treated as partnerships.

(3) Securities traded on certain established
financial markets.

(4) Changes in status.

(i) Onset of prohibition against marking.

(i) Termination of prohibition against
marking.

(iii) Examples.

(c) Securities deemed not held for
investment.

(1) General rule for dealers in notional
principal contracts and derivatives.

(2) Exception for securities not acquired in
dealer capacity.

(d) Special rules.

(1) Stock, partnership, and beneficial
ownership interests in certain controlled
corporations, partnerships, and trusts.

(i) In general.

(ii) Control defined.

(iii) Applicability.

(2) [Reserved].

§1.475(b)-2 Exemptions—Identification
requirements.

(a) ldentification of the basis for
exemption.

(b) Time for identifying a security with a
substituted basis.

(c) Securities involved in integrated
transactions under § 1.1275-6.

(1) Definitions.

(2) Synthetic debt held by a taxpayer as a
result of legging in.

(3) Securities held after legging out.
* * * * *

§1.475(b)-4 Exemptions—Transitional
issues.

(a) Transitional identification.

(1) Certain securities previously identified
under section 1236.

(2) Consistency requirement for other
securities.

(b) Corrections on or before January 31,
1994.

(1) Purpose.

(2) To conform to §1.475(b)-1(a).

(i) Added identifications.

(ii) Limitations.

(3) To conform to § 1.475(b)-1(c).

(c) Effect of corrections.

§1.475(c)-1 Definitions—Dealer in
securities.

(a) Dealer-customer relationship.

(1) [Reserved].

(2) Transactions described in section
475(c)(1)(B).

(i) In general.

(i) Examples.

(3) Related parties.

(i) In general.

(ii) Example.

(b) Sellers of nonfinancial goods and
services.

(c) Taxpayers that purchase securities but
do not sell more than a negligible portion of
the securities.

(1) Exemption from dealer status.

(2) Negligible portion.

(3) Special rules.

(d) Issuance of life insurance products.
§1.475(c)-2 Definitions—Security.

(a) In general.

(b) Synthetic debt held by a taxpayer as a
result of an integrated transaction under
§1.1275-6.

(c) Negative value REMIC residuals.

(d) Special rules.

* * * * *

§1.475(e)-1 Effective dates.

Par. 3. Section 1.475(b)-1 as proposed
on December 29, 1993 (58 FR 68798), is
amended by revising paragraph (b) and
adding paragraph (d) to read as follows:

§1.475(b)-1 Scope of exemptions from
mark-to-market requirement.
* * * * *

(b) Securities deemed identified as
held for investment—(1) In general. The
following items held by a dealer in
securities are per se held for investment
within the meaning of section
475(b)(1)(A) and are deemed to be
properly identified as such for purposes
of section 475(b)(2)—

(i) Except as provided in paragraph
(b)(3) of this section, stock in a
corporation, or a partnership or
beneficial ownership interest in a
widely held or publicly traded
partnership or trust, to which the
taxpayer has a relationship specified in
paragraph (b)(2) of this section; or

(ii) A contract that is treated for
federal income tax purposes as an
annuity, endowment, or life insurance
contract (see sections 817 and 7702).

(2) Relationships—(i) General rule.
The relationships specified in this
paragraph (b)(2) are—

(A) those described in section
267(b)(2), (3), (10), (11), or (12); or

(B) those described in section
707(b)(1) (A) or (B).

(ii) Attribution. The relationships
described in paragraph (b)(2)(i) of this
section are determined taking into
account sections 267(c) and 707(b)(3), as
appropriate.

(iii) Trusts treated as partnerships.
For purposes of this paragraph (b)(2),
the phrase partnership or trust is
substituted for the word partnership in
sections 707(b)(1) and 707(b)(3), and a
reference to beneficial ownership
interest is added to each reference to
capital interest or profits interest in
those sections.

(3) Securities traded on certain
established financial markets.
Paragraph (b)(1)(i) of this section does
not apply to a security if—

(i) The security is actively traded
within the meaning of § 1.1092(d)-1(a)
taking into account only established
financial markets identified in
§1.1092(d)-1(b)(1) (i) or (ii) (describing
national securities exchanges and
interdealer quotation systems), and

(i) The taxpayer owns less than 5
percent of all of the shares or interests
in the same class.

(4) Changes in status—(i) Onset of
prohibition against marking—(A) Once
a security begins to be described in
paragraph (b)(1) of this section and for
so long as it continues to be so
described, section 475(a) does not apply
to the security in the hands of the
taxpayer.

(B) If a security has not been timely
identified under section 475(b)(2) and,
after the last day on which such an
identification would have been timely,
the security begins to be described in
paragraph (b)(1) of this section, then the
dealer must recognize gain or loss on
the security as if it were sold for its fair
market value as of the close of business
of the last day before the security begins
to be described in paragraph (b)(1) of
this section, and gain or loss is taken
into account at that time.

(i) Termination of prohibition against
marking. If a taxpayer did not timely
identify a security under section
475(b)(2) and paragraph (b)(1) of this
section applies to the security on the
last day on which such an identification
would have been timely but it thereafter
ceases to apply—

(A) An identification of the security
under section 475(b)(2) is timely if made
on or before the close of the day
paragraph (b)(1) of this section ceases to
apply; and

(B) Unless the taxpayer timely
identifies the security under section
475(b)(2) (taking into account the
additional time for identification that is
provided by paragraph (b)(4)(ii)(A) of
this section), section 475(a) applies to
changes in value of the security after the
cessation in the same manner as under
section 475(b)(3).

(iii) Examples. These examples
illustrate this paragraph (b)(4):
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Example 1. Onset of prohibition against
marking—(A) Facts. Corporation H owns 75
percent of the stock of corporation D, a dealer
in securities within the meaning of section
475(c)(1). On December 1, 1995, D acquired
less than half of the stock in corporation X.
D did not identify the stock for purposes of
section 475(b)(2). On July 17, 1996, H
acquired from other persons 70 percent of the
stock of X. As a result, D and X became
related within the meaning of paragraph
(b)(2)(i) of this section. The stock of X is not
described in paragraph (b)(3) of this section
(concerning securities traded on certain
established financial markets).

(B) Holding. Under paragraph (b)(4)(i) of
this section, D recognizes gain or loss on its
X stock as if the stock were sold for its fair
market value at the close of business on July
16, 1996, and the gain or loss is taken into
account at that time. As with any application
of section 475(a), proper adjustment is made
in the amount of any gain or loss
subsequently realized. After July 16, 1996,
section 475(a) does not apply to D’s X stock
while D and X continue to be related to each
other.

Example 2. Termination of prohibition
against marking; retained securities
identified as held for investment—(A) Facts.
On July 1, 1996, corporation H owned 60
percent of the stock of corporation Y and all
of the stock of corporation D, a dealer in
securities within the meaning of section
475(c)(1). Thus, D and Y are related within
the meaning of paragraph (b)(2)(i) of this
section. Also on July 1, 1996, D acquired, as
an investment, 10 percent of the stock of Y.
The stock of Y is not described in paragraph
(b)(3) of this section (concerning securities
traded on certain established financial
markets). When D acquired its shares of Y
stock, it did not identify them for purposes
of section 475(b)(2). On December 27, 1996,
D identified its shares of Y stock as held for
investment under section 475(b)(2). On
December 30, 1996, H sold all of its shares
of stock in Y to an unrelated party. As a
result, D and Y cease to be related within the
meaning of paragraph (b)(2)(i) of this section.

(B) Holding. Under paragraph (b)(4)(ii)(A)
of this section, identification of the Y shares
is timely if done on or before the close of
December 30, 1996. Because D timely
identified its Y shares under section
475(b)(2), it continues to refrain from
marking to market its Y stock after December
30, 1996.

Example 3. Termination of prohibition
against marking; retained securities not
identified as held for investment—(A) Facts.
The facts are the same as in Example 2 above,
except that D did not identify its stock in Y
for purposes of section 475(b)(2) on or before
December 30, 1996. Thus, D did not timely
identify these securities under section
475(b)(2) (taking into account the additional
time for identification provided in paragraph
(b)(4)(ii)(A) of this section).

(B) Holding. Under paragraph (b)(4)(ii)(B)
of this section, section 475(a) applies to
changes in value of D’s Y stock after
December 30, 1996, in the same manner as
under section 475(b)(3). Thus, any
appreciation or depreciation that occurred
while the securities were prohibited from

being marked to market is suspended.
Further, section 475(a) applies only to those
changes occurring after December 30, 1996.
* * * * *

(d) Special rules—(1) Stock,
partnership, and beneficial ownership
interests in certain controlled
corporations, partnerships, and trusts—
(i) In general. The following items held
by a dealer in securities are per se held
for investment within the meaning of
section 475(b)(1)(A) and are deemed to
be properly identified as such for
purposes of section 475(b)(2)—

(A) Stock in a corporation that the
taxpayer controls (within the meaning
of paragraph (d)(1)(ii) of this section); or

(B) A partnership or beneficial
ownership interest in a widely held or
publicly traded partnership or trust that
the taxpayer controls (within the
meaning of paragraph (d)(1)(ii) of this
section).

(ii) Control defined. Control means
the ownership, directly or indirectly
through persons described in section
267(b) (taking into account section
267(c)), of—

(A) 50 percent or more of the total
combined voting power of all classes of
stock entitled to vote; or

(B) 50 percent or more of the capital
interest, the profits interest, or the
beneficial ownership interest in the
widely held or publicly traded
partnership or trust.

(iii) Applicability. The rules of this
paragraph (d)(1) apply only before the
date 30 days after final regulations on
this subject are published in the Federal
Register.

(2) [Reserved].

§1.475 [Amended]

Par. 4. Section 1.475(b)-2, as
proposed on December 29, 1993 (58 FR
68798), is redesignated as § 1.475(b)—4.

Par. 5. Section 1.475(b)-4, as
proposed on January 4, 1995 (60 FR
404), is redesignated as § 1.475(b)-2.

Par. 6. Section 1.475(c)-1, as
proposed on December 29, 1993 (58 FR
68798), and amended on January 4,
1995 (60 FR 405), is amended as
follows:

1. Paragraph (c) is removed.

2. Paragraphs (a) and (b) are
redesignated as paragraphs (b) and (c),
respectively.

2. New paragraph (a) is added to read
as follows:

§1.475(c)-1 Definitions—Dealer in
securities.

(a) Dealer-customer relationship.
Whether a taxpayer is transacting
business with customers is determined
on the basis of all of the facts and
circumstances.

(1) [Reserved].

(2) Transactions described in section
475(c)(1)(B)—(i) In general. For
purposes of section 475(c)(1)(B), the
term dealer in securities includes, but is
not limited to, a taxpayer that, in the
ordinary course of the taxpayer’s trade
or business, regularly holds itself out as
being willing and able to enter into
either side of a transaction enumerated
in section 475(c)(1)(B).

(ii) Examples. The following
examples illustrate the rules of this
paragraph (a)(2). In the following
examples, B is a bank:

Example 1. B regularly offers to enter into
interest rate swaps with other persons in the
ordinary course of its trade or business. B is
willing to enter into interest rate swaps under
which it either pays a fixed interest rate and
receives a floating rate or pays a floating rate
and receives a fixed rate. B is a dealer in
securities under section 475(c)(1)(B), and the
counterparties are its customers.

Example 2. B, in the ordinary course of its
trade or business, regularly holds itself out as
being willing and able to enter into either
side of positions in a foreign currency with
other banks in the interbank market. B’s
activities in the foreign currency make it a
dealer in securities under section
475(c)(1)(B), and the other banks in the
interbank market are its customers.

Example 3. B engages in frequent
transactions in a foreign currency in the
interbank market. Unlike the facts in
Example 2, however, B does not regularly
hold itself out as being willing and able to
enter into either side of positions in the
foreign currency, and all of B’s transactions
are driven by its internal need to adjust its
position in the currency. No other
circumstances are present to suggest that B is
a dealer in securities for purposes of section
475(c)(1)(B). B’s activity in the foreign
currency does not qualify it as a dealer in
securities for purposes of section
475(c)(1)(B), and its transactions in the
interbank market are not transactions with
customers.

(3) Related parties—(i) In general. A
taxpayer’s transactions with members of
its consolidated group or with other
related persons may be transactions
with customers for purposes of section
475. For example, transactions
enumerated in section 475(c)(1)(B)
between members of a consolidated
group are transactions with customers
if, in the ordinary course of its business,
the taxpayer holds itself out as being
willing and able to engage in these
transactions on a regular basis. A
taxpayer may be a dealer in securities
within the meaning of section 475(c)(1)
even if its only customer transactions
are transactions with other members of
its consolidated group.

(ii) Example. The following example
illustrates this paragraph (a)(3):

Example. Risk management transactions—
(1) Facts. HC, a hedging center, provides
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interest rate hedges to all of the members of
its consolidated group. Because of the
efficiencies created by having a centralized
risk manager, group policy prohibits
members other than HC from entering into
derivative interest rate positions with outside
parties. HC regularly holds itself out as being
willing and able to, and in fact does, enter
into either side of interest rate swaps with its
fellow members. HC periodically computes
its aggregate position and hedges the net risk
with an unrelated party. HC does not
otherwise enter into interest rate positions
with persons that are not members of the
consolidated group. Because HC attempts to
operate at cost and the terms of its swaps do
not factor in any risk of default by the
affiliate, HC’s affiliates receive somewhat
more favorable terms then they would
receive from an unrelated swaps dealer.

(2) Holding. Because HC regularly holds
itself out as being willing and able to enter
into transactions enumerated in section
475(c)(1)(B), HC is a dealer in securities for
purposes of section 475(c)(1)(B) and the other
members are its customers.

* * * * *

§1.475 [Amended]

Par. 7. Section 1.475(c)-2, as proposed
on December 29, 1993 (58 FR 68798),
and amended on January 4, 1995 (60 FR
405), is amended as follows:

1. Paragraphs (b), (c), and (d) are
redesignated as paragraphs (c), (d), and
(b), respectively.

2. Paragraph (a) and newly designated
paragraph (c) are revised by removing
the phrase “paragraph (b)”’ each place it
appears and replacing it with
“paragraph (c)”’ each place it appeared.

3. Newly designated paragraph (d) is
revised by removing the phrase
“paragraphs (a)(3) and (b)”’ and
replacing it with “paragraphs (a)(3) and
(c)”. Newly designated paragraph (d) is
further revised by removing the phrase
“this paragraph (c)(1)).” and replacing it
with the phrase ““this paragraph
(d)(1)).”. . .

4. Newly designated paragraph (b) is
revised by removing the words *‘See
§1.475(b)-4(c)” and replacing them
with the words *‘See § 1.475(b)-2(c)”.

Par. 8. Section 1.475(e)-1, as
proposed on December 29, 1993 (58 FR
68798), and amended on January 4,
1995 (60 FR 405), is revised to read as
follows:

81.475(e)-1 Effective dates.

(a) Section 1.475(a)-1 (concerning
mark-to-market for debt instruments)
applies to taxable years beginning on or
after January 1, 1995.

(b) Section 1.475(a)-2 (concerning
marking a security to market upon
disposition) applies to dispositions or
terminations of ownership occurring on
or after January 4, 1995.

(c) Section 1.475(a)-3 (concerning
acquisition by a dealer of a security with

a substituted basis) applies to securities
acquired, originated, or entered into on
or after January 4, 1995.

(d) Section 1.475(b)-1 (concerning the
scope of exemptions from the mark-to-
market requirement) applies as follows:

(1) Section 1.475(b)-1(a) (concerning
securities held for investment or not
held for sale) applies to taxable years
ending on or after December 31, 1993.

(2) Except as provided elsewhere in
this paragraph (d)(2), §1.475(b)-1(b)(1)
(concerning securities deemed
identified as held for investment)
applies to taxable years ending on or
after December 31, 1993.

(i) Section 1.475(b)-1(b)(1)(i)
(concerning equity interests issued by a
related person) applies on or after June
19, 1996. If, on June 18, 1996, a security
is subject to mark-to-market accounting
and, on June 19, 1996, §1.475(b)-1(b)(1)
begins to apply to the security solely
because of the effective dates in this
paragraph (d)(2) (rather than because of
a change in facts), then the rules of
§1.475(b)-1(b)(4)(i)(A) (concerning the
prohibition against marking) apply, but
§1.475(b)-1(b)(4)(i)(B) (imposing a mark
to market on the day before the onset of
the prohibition) does not apply.

(i1) Section 1.475(b)-1(b)(2)
(concerning relevant relationships for
purposes of determining whether equity
interests in related persons are
prohibited from being marked to
market) applies on or after June 19,
1996.

(iii) Section 1.475(b)-1(b)(3)
(concerning certain activelytraded
securities) generally applies on or after
June 19, 1996 to securities held on or
after that date. In the case, however, of
securities described in § 1.475(b)—
1(d)(1)(i) (concerning equity interests
issued by controlled entities),
§1.475(b)-1(b)(3) applies on or after the
date thirty days after final regulations
on this subject are published in the
Federal Register to securities held on or
after that date. If § 1.475(b)-1(b)(1)
ceases to apply to a security by virtue
of the operation of this paragraph
(d)(2)(ii), the rules of §1.475(b)—
1(b)(4)(ii) apply to the cessation.

(iv) Except to the extent provided in
paragraph (d)(2)(i) of this section,
§1.475(b)-1(b)(4) (concerning changes
in status) applies on or after June 19,
1996.

(e) Section 1.475(b)-2 (concerning the
identification requirements for
obtaining an exemption from mark-to-
market treatment) applies to
identifications made on or after January
4, 1995.

(f) Section 1.475(b)-3 (concerning
exemption of securities in certain
securitization transactions) applies to

securities acquired, originated, or
entered into on or after January 4, 1995.

(9) Section 1.475(b)—4 (concerning
transitional issues relating to
exemptions) applies to taxable years
ending on or after December 31, 1993.

(h) Section 1.475(c)-1(a) (concerning
the dealer-customer relationship),
except for 8§ 1.475(c)-1(a)(1), (a)(2)(ii),
and (a)(3), applies to taxable years
beginning on or after January 1, 1995.
Section 1.475(c)-1(a)(2)(ii) and (a)(3)
(concerning certain aspects of the
dealer-customer relationship) apply to
taxable years beginning on or after June
20, 1996.

(i) Section 1.475(c)-1(b) (concerning
sellers of nonfinancial goods and
services) and (c) (concerning taxpayers
that purchase securities but do not sell
more than a negligible portion of the
securities) applies to taxable years
ending on or after December 31, 1993.

(j) Section 1.475(c)-1(d) (concerning
the issuance of life insurance products)
applies to taxable years beginning on or
after January 1, 1995.

(k) Section 1.475(c)-2 (concerning the
definition of security) applies to taxable
years ending on or after December 31,
1993. Note, however, that, by its terms,
§1.475(c)-2(a)(3) applies only to
interests or arrangements that are
acquired on or after January 4, 1995, and
that the integrated transactions to which
§1.475(c)-2(b) applies will exist only
after the effective date of §1.1275-6.

() Section 1.475(d)-1 (concerning the
character of gain or loss) applies to
taxable years ending on or after
December 31, 1993.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 96-15666 Filed 6-19-96; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-Al21
Disinterments in National Cemeteries

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend
regulations concerning disinterments
from national cemeteries. Current
regulations permit disinterment of
persons buried in a national cemetery
with the consent of immediate family
members. The definition of immediate
family members includes a surviving
spouse only if unmarried. It is proposed
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to change the definition of immediate
family members for purposes of
disinterments to include a surviving
spouse regardless of whether remarried
or not. This appears to be necessary
since we believe the emotional ties of
the surviving spouse would be sufficient
to justify his or her consent as a
condition of disinterment. This
document also would make
nonsubstantive changes for purposes of
clarification.

DATES: Comments must be received on
or before August 19, 1996.

ADDRESSES: Mail written comments to:
Director, Office of Regulations
Management (02D), Department of
Veterans Affairs, 810 Vermont Ave.,
NW, Washington, DC 20420, or hand
deliver written comments to: Office of
Regulations Management, Room 1176,
801 Eye Street, NW., Washington, DC
20001. Comments should indicate that
they are submitted in response to “RIN
2900-Al121.” All written comments will
be available for public inspection in the
Office of Regulations Management,
Room 1176, 801 Eye Street, NW.,
Washington, DC 20001 between the
hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:

Mr. Ken Greenberg, Program Analyst,
Communications Division (402B1),
National Cemetery System, Department
of Veterans Affairs, 810 Vermont
Avenue, NW., Washington, DC 20420.
Telephone: 202—-273-5179 (this is not a
toll-free number).

SUPPLEMENTARY INFORMATION: As stated
in 38 CFR 1.621, burials in VA national
cemeteries are considered permanent
and final and disinterments are
permitted only for cogent reasons.

The current regulations concerning
disinterments from national cemeteries
(38 CFR 1.621) require the written and
notarized consent of all living
immediate family members of the
decedent in order for a disinterment
request to be approved. The current
regulations, however, do not require the
notarized signature of the surviving
spouse of the deceased if the spouse has
married again.

It appears that approving a
disinterment without the consent of all
living immediate family members
including a remarried surviving spouse
does not adequately serve the needs of
veterans and their families. For
example, a spouse may die and be
buried in a national cemetery. The
surviving spouse later remarries and the
National Cemetery System (NCS)
receives a written and notarized
disinterment request from all family

members except the remarried spouse.
Under current regulations, NCS takes
action concerning the disinterment
without the remarried spouse being
notified, thereby eliminating any
opportunity to object. Furthermore, a
remarried surviving spouse may, now,
upon the termination of the remarriage,
regain eligibility for burial in a national
cemetery as the surviving spouse of an
eligible decedent. See Pub. L. No. 103—
446, section 802, 108 Stat. 4675 (1994);
38 U.S.C. 2402(5).

VA requires that disinterment
requests be executed on VA Form 40—
4970, Request for Disinterment. VA
would amend that form accordingly to
reflect the change in regulations if the
proposed rule is made final.

In addition, the second sentence of
current §1.621(c), which states that the
Department of Veterans Affairs or
officials of the cemetery should not be
made a party to a court action regarding
disinterment, would be deleted since it
has no binding effect.

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act (44 U.S.C.
3504(h)). Comments on the collection of
information should be sent to the Office
of Management and Budget, Attention:
Desk Officer for the Department of
Veterans Affairs, Office of Information
and Regulatory Affairs, Washington, DC
20503, with copies to the Director,
Office of Regulations Management
(02D), Department of Veterans Affairs,
810 Vermont Avenue, NW, Washington,
DC 20420.

This collection of information
included in 38 CFR 1.621 concerns an
application for authority to disinter
remains that must be submitted on VA
Form 40-4970. It is proposed to change
the information on the form to reflect
that the written and notarized consent
of a remarried surviving spouse is
prerequisite for a disinterment from a
national cemetery.

The Department of considers
comments by the public on these
proposed collections of information in—

« Evaluating whether the proposed
collection(s) of information are
necessary for the proper performance of
the functions of the Department,
including whether the information will
have practical utility;

« Evaluating the accuracy of the
Department’s estimate of the burden of
the proposed collection(s) of
information, including the validity of
the methodology and assumptions used;

* Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

¢ Minimizing the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

OMB is required to make a decision
concerning the proposed collections of
information contained in this document
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the Department on the proposed
regulations.

Title: Application for a Disinterment
from a National Cemetery.

Summary of collection of information:
The Department requires an application
with approval of all immediate family
members of a decedent in order for VA
to authorize disinterment of a
decedent’s remains from a national
cemetery. The requested information is
necessary in order to obtain the
approval of a remarried surviving
spouse of a decedent for disinterment.
Previously, a remarried surviving
spouse has not been considered an
immediate family member.

Description of the need for
information and proposed use of
information: The requested information
is necessary to obtain the approval of a
remarried surviving spouse of a
decedent for disinterment from a
national cemetery.

Description of likely respondents:
Surviving remarried spouses of
decedents interred in national
cemeteries.

Estimated total annual reporting
burden: 33 hours.

Estimated annual burden per
respondent: 10 minutes.

Estimated number of respondents:
200.

Estimated annual frequency of
responses: 1.

The Secretary certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Pursuantto 5
U.S.C. 605(b), the proposed amended
regulation is exempt from the initial and
final regulatory flexibility analyses
requirements of sections 603 and 604.
This certification can be made because
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the amendment does not affect any
small entities. Only individual VA
beneficiaries could be directly affected.

The proposed rule is not subject to the
Office of Management and Budget
review pursuant to E.O. 12291.

Catalog of Federal Domestic Assistance
Number for programs affected by this
regulation are 64.201 and 64.202.

List of Subjects in 38 CFR Part 1

Administrative practice and
procedure, Cemeteries, Claims, Privacy,
Security.

Approved: June 11, 1996.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 1 is proposed to
be amended as follows:

PART 1—GENERAL PROVISIONS

1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2.1n §1.621, paragraph (c) is
amended by removing the second
sentence; paragraph (d) and the
designation ““[Reserved]’ are removed;
paragraph (e) is redesignated as
paragraph (d); and paragraphs (a) and
(b)(2) are revised to read as follows:

§1.621 Disinterments from national
cemeteries.

(a) Interments of eligible decedents in
national cemeteries are considered
permanent and final. Disinterment will
be permitted only for cogent reasons
and with the prior written authorization
of the National Cemetery Area Office
Director or Cemetery Director
responsible for the cemetery involved.
Disinterment from a national cemetery
will be approved only when all living
immediate family members of the
decedent, and the person who initiated
the interment (whether or not he or she
is a member of the immediate family),
give their written consent, or when a
court order or State instrumentality of
competent jurisdiction directs the
disinterment. For purposes of this
section, “immediate family members”
are defined as surviving spouse,
whether or not he or she is remarried,
all adult children of the decedent, the
appointed guardian(s) of minor
children, and the appointed guardian(s)
of the surviving spouse or of the adult
child(ren) of the decedent. If the
surviving spouse and all of the children
of the decedent are deceased, the
decedent’s parents will be considered
“immediate family members.”

(b) EEE

(1) * X *

(2) Notarized statement(s) by all living
immediate family members of the
decedent, and the person who initiated
the interment (whether or not he or she
is a member of the immediate family),
that they consent to the proposed
disinterment.

* * * * *

[FR Doc. 96-15711 Filed 6-19-96; 8:45 am]
BILLING CODE 8320-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket No. 96-128; FCC 96-254]

Pay Telephone Reclassification and
Compensation Provisions of the
Telecommunications Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Telecommunications Act
of 1996 directs the Commission to
promulgate new rules governing the
payphone industry. Section 276 of the
1996 Act directs the Commission,
among other things, to ensure that all
payphone owners are compensated for
calls originated on their payphones, and
to “discontinue * * * all intrastate and
interstate’” subsidies for payphones
owned by incumbent local exchange
carriers (“LECs”). In this NPRM, the
Commission proposed rules that would
accomplish the following objectives set
forth by Congress in Section 276:
compensation for ““‘each and every
completed intrastate and interstate call
using [a] payphone[;]”’ termination of all
subsidies for LEC payphones, including
‘*access charge payphone service
elements[;]”” prescription of
nonstructural safeguards for Bell
Operating Company (*‘BOC”’)
payphones; promulgation of rules
permitting the BOCs to negotiate with
the payphone location provider about a
payphone’s presubscribed interLATA
carrier, unless the Commission finds
that such negotiations are “‘not in the
public interest;”” promulgation of rules
permitting all payphone providers to
negotiate with the location provider
about a payphone’s presubscribed
intraLATA carrier; and establishment of
a class of public interest payphones to
be located “where there would
otherwise not be a payphone[.]” The
intended effect of this NPRM is to
propose a rule implementing Section
276 of the Communications Act of 1996.

DATES: Written comments by the public
on the Further NPRM of Proposed Rule
Making and the proposed and/or
modified information collections are
due June 27, 1996. Reply comments are
due on July 8, 1996. Written comments
by the Office of Management and
Budget (OMB) on the proposed and/or
modified information collections on or
before August 19, 1996.

ADDRESSES: In addition to filing
comments with the Secretary, a copy of
any comments on the information
collections contained herein should be
submitted to Dorothy Conway, Federal
Communications Commission, Room
234, 1919 M Street, N.W., Washington,
DC 20554, or via the Internet to
dconway@fcc.gov and to Timothy Fain,
OMB Desk Officer, 10236 NEOB, 725
17th Street NW., Washington, DC 20503
or via the Internet to fain__t@al.eop.gov.
FOR FURTHER INFORMATION CONTACT:
Michael Carowitz, Enforcement
Division, Common Carrier Bureau, (202)
418-0960. For additional information
concerning the information collections
contained in this Further Notice of
Proposed Rule Making contact Dorothy
Conway at 202—-418-0217, or via the
Internet at dconway@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making in CC Docket No.
96-128, adopted on June 4, 1996 and
released June 6, 1996. The full text of
the Notice of Proposed Rule Making is
available for inspection and copying
during normal business hours in the
FCC Reference Center, Room 239, 1919
M Street, N.W., Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, International
Transcription Services, 2100 M Street,
N.W., Suite 140, Washington, D.C.
20037 (202) 857—-3800. This Notice of
Proposed Rule Making contains
proposed or modified information
collections subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. It has been submitted to
the Office of Management and Budget
(OMB) for review under Section 3507(d)
of the PRA. OMB, the general public,
and other Federal agencies are invited to
comment on the proposed or modified
information collections contained in
this proceeding.

Paperwork Reduction Act

This NPRM contains eight proposed
or modified information collections.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(““OMB™) to comment on the
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information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due at the same time as
other comments on this NPRM; OMB
notification of action is due August 19,
1996. Comments should address: (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

(1) OMB Control Number: None.
Title: Proposed Quarterly Report of
Interexchange Carriers (*‘1XCs”) Listing

the Number of Dial-Around Calls for
Which Compensation is Being Paid to
Payphone Owners.
Type of Review: New collection.
Respondents: Business or other for-
profit, including small business.
Number of Respondents: 275.
Estimated Time Per Response: Y2
hour.
Total Annual Burden: 550 hours.
Estimated Cost Per Respondent: $0.
Needs and Uses: IXCs who are
responsible for paying per-call
compensation to payphone providers
must provide this report to the
payphone providers. Without provision
of this report, payphone providers
would be unable to ascertain the
compensation amount to be paid by the
IXCs.

(2) OMB Control Number: None.

Title: Proposed Annual Report of
Interexchange Carriers (*“1XCs”) Listing
the Compensation Amount Paid to
Payphone Providers and the Number of
Payees.

Type of Review: New collection.

Respondents: Business or other for-
profit, including small business.

Number of Respondents: 275.

Estimated Time Per Response: 2
hours.

Total Annual Burden: 550 hours.

Estimated Cost Per Respondent:
$5,000.

Needs and Uses: IXCs who are
responsible for paying per-call
compensation to payphone providers
are required to provide annual reports to
the Common Carrier Bureau listing the
amount of compensation paid to
payphone providers and the number of
payees. Without provision of this report,

the Commission would be unable to
ensure that all the IXCs are paying their
respective compensation obligations. In
addition, IXCs must initiate an annual
independent verification of their per-
call tracking functions.

(3) OMB Control Number: None.

Title: Proposed Quarterly Report of
IntraLATA Carriers Listing Payphone
ANls.

Type of Review: New collection.

Respondents: Business or other for-
profit, including small business.

Number of Respondents: 400.

Estimated Time Per Response: 8 hours
for initial report, 2 hours for subsequent
reports.

Total Annual Burden: 5600 hours for
initial report, 3200 hours for subsequent
reports.

Estimated Cost Per Respondent: $0.
Needs and Uses: IntraLATA carriers
are required to provide to interexchange

carriers (“IXCs”) a quarterly report
listing payphone ANIs. Without
provision of this report, resolution of
disputed ANIs would be very difficult
because 1XCs would not be able to tell
which ANIs belong to payphones and
would not be able to ascertain which
dial-around calls were originated by
payphones for compensation purposes.

(4) OMB Control Number: None.
Title: Proposed One-Time Report of
Local Exchange Companies (‘“‘LECs”) of

Cost Accounting Studies.
Type of Review: New collection.
Respondents: Business or other for-
profit, including small business.
Number of Respondents: 400.
Estimated Time Per Response: 50
hours.
Total Annual Burden: 20,000 hours.
Estimated Cost Per Respondent: $0.
Needs and Uses: LECs are required to
provide to the Common Carrier Bureau,
on a one-time basis, a report containing
engineering studies, time and wage
studies, and other cost accounting
studies to identify the direct cost of
central office coin services. Without
provision of this report, the Commission
would be unable to ascertain whether
the LECs were charging their payphone
competitors unreasonably high prices
for central office coin services.

(5) OMB Control Number: None.

Title: Proposed Initial Report of Bell
Operating Companies (‘““BOCs”’) of
Comparably Efficient Interconnection
Plans.

Type of Review: New collection.

Respondents: Business or other for-
profit, including small business.

Number of Respondents: 7.

Estimated Time Per Response: 50
hours.

Total Annual Burden: 350 hours.

Estimated Cost Per Respondent: $0.

Needs and Uses: BOCs are required to
provide to the Common Carrier Bureau
initial Comparably Efficient
Interconnection (“‘CEI’’) plans
describing how they intend to comply
with the CEIl equal access parameters.
Thereafter, they may include this
information in the CEI plans they
already file with the Commission.
Without the provision of these reports,
the Commission would be unable to
ascertain whether the BOCs were
providing competing payphone
providers with unbundled
nondiscriminatory access to their
network features and functionalities.

(6) OMB Control Number: None.

Title: Proposed Report of Bell
Operating Companies (“BOCs”) of
Modified Comparably Efficient
Interconnection Plans.

Type of Review: New collection.

Respondents: Business or other for-
profit, including small business.

Number of Respondents: 7.

Estimated Time Per Response: 6
hours.

Total Annual Burden: 42 hours.

Estimated Cost Per Respondent: $0.

Needs and Uses: BOCs are required to
provide to the Common Carrier Bureau
initial Comparably Efficient
Interconnection plans describing how
they intend to comply with the CEI
equal access parameters. Thereafter,
they may include this information in the
CEl plans they already file with the
Commission. Without the provision of
these reports, the Commission would be
unable to ascertain whether the BOCs
were providing competing payphone
providers with unbundled
nondiscriminatory access to their
network features and functionalities.

(7) OMB Control Number: None.

Title: Proposed Annual Filing of
Nondiscrimination Reports (on quality
of service, installation and maintenance)
by Bell Operating Companies (*“BOCs”).

Type of Review: New collection.

Respondents: Business or other for-
profit, including small business.

Number of Respondents: 7.

Estimated Time Per Response: 50
hours.

Total Annual Burden: 350 hours.

Estimated Cost Per Respondent: $0.

Needs and Uses: BOCs are required to
provide to the Common Carrier Bureau
nondiscrimination reports on an annual
basis. Without the provision of these
reports, the Commission would be
unable to ascertain whether the BOCs
were providing competing payphone
providers with equal access to all the
basic underlying network services that
are provided to its own payphones.
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(8) OMB Control Number: None.
Title: Proposed Public Disclosure of
Network Information by Bell Operating

Companies (““BOCs”).

Type of Review: New collection.

Respondents: Business or other for-
profit, including small business.

Number of Respondents: 7.

Estimated Time Per Response: 50
hours.

Total Annual Burden: 350 hours.
Report would be issued periodically,
when new network services are
developed or network changes made.

Estimated Cost Per Respondent: $0.

Needs and Uses: BOCs are required to
publicly disclose changes in their
networks or new network services at
two different points in time. First,
disclosure would occur at the “make/
buy” point: when a BOC decides to
make for itself, or procure from an
unaffiliated entity, any product whose
design affects or relies on the network
interface. Second, a BOC would
publicly disclose technical information
about a new service 12 months before it
is introduced. If the BOC could
introduce the service within 12 months
of the make/buy point, it would make a
public disclosure at the make/buy point.
In no event, however, would the public
disclosure occur less than six months
before the introduction of the service.
Without provision of these reports, the
industry would be unable to ascertain
whether the BOCs were designing new
network services or changing network
technical specifications to the advantage
of their own payphones.

SUMMARY OF NOTICE OF PROPOSED
RULE MAKING

l. Background

1. Section 276(b)(1)(A) directs the
Commission to establish a
compensation mechanism to ensure
“that all payphone service providers are
fairly compensated for each and every
completed intrastate and interstate call”
from their payphones. Section
276(b)(1)(B) mandates that the
Commission ‘““discontinue the intrastate
and interstate carrier access charge
payphone service elements and
payments * * * and all intrastate and
interstate subsidies from basic exchange
and exchange access revenues.” In
addition, Section 276(b)(1)(D) directs
the Commission to consider whether
BOCs should be permitted to be
involved with the location provider’s
selection of the payphone’s
presubscribed carrier. Together with the
other subsections of Section 276, these
three provisions help to establish
regulatory parity for all payphone
service providers (“PSPs’’), whether

competitive payphone owners or
incumbent LECs (both independents
and BOCs).

I1. Discussion

A. Compensation for Each and Every
Completed Intrastate and Interstate Call
Originated by Payphones

a. Scope of Payphone Calls Covered by
this Rulemaking

2. Currently, most calls originated on
payphones are within one of the
following categories: (1) coin calls; (2)
directory assistance calls; (3) operator
service (“0+” and “0—") calls; (4)
access code calls (using e.g., “10XXX”
codes and ““1-800” or ‘950" carrier
access numbers); and (5) subscriber 800
calls. Each of these categories can be
further subdivided between local,
intraLATA toll, intrastate interLATA,
interstate interLATA and international.
Each type of call is a potential source of
revenue for the payphone owner,
whether the revenue is derived from
coins deposited into the payphone,
through commission payments on
operator service calls, or from
compensation mandated by the FCC or
the states.

3. The 1996 Act requires the
Commission to ensure that PSPs are
fairly compensated for all calls
originated by their payphones. In light
of the multiple sources of revenue for
payphones, the Commission seeks
comment on what constitutes ““fair”
compensation and how we should
“ensure’’ that each PSP receives it for
calls for originated by its payphones.
The Commission concludes that its
mandate under Section 276(b)(1)(A) is
to ensure that PSPs are “fairly
compensated” for “‘each and every
completed intrastate and interstate call”
regardless of whether the PSP currently
receives compensation for the particular
call originated by its payphone. The
Commission tentatively concludes,
however, that it should use this
mandate to prescribe compensation only
when payphone providers are not
already “‘fairly compensated.”
Currently, PPOs and non-BOC LECs
receive compensation, pursuant to
individual contracts, from the
payphone’s presubscribed IXC for all
“0+” calls. IXCs have long competed for
this type of business. Therefore, the
Commission tentatively concludes that
it need not prescribe per-call
compensation for 0+ calls because
competition in this area ensures “‘fair”
compensation for PSPs. It seeks
comment on these tentative
conclusions.

4. The 1996 Act does not expressly
state that compensation should extend

to international calls. The Commission
finds no evidence, however, of
congressional intent to leave these calls
uncompensated. Therefore, despite the
lack of reference to international calls in
Section 276(b)(1)(A), the Commission
tentatively concludes that it should
exercise its general jurisdiction under
Sections 4(i) and 201(b) of the
Communications Act of 1934, as
amended, to ensure that PSPs are
compensated for international as well as
interstate and intrastate calls originating
from their payphones in the United
States. The Commission seeks comment
on this tentative conclusion.

5. The rate for the most common type
of call, the local coin call, is set by state
commissions. Typically, the rate set for
local coin services provided by the
incumbent LECs also applies to the
PPOs. Section 276 of the Act requires
the Commission to ensure that the
payphone provider receives fair
compensation for each interstate and
intrastate call, including local coin sent-
paid calls. Section 276 also expressly
preempts state regulations that are
inconsistent with the Commission’s
regulations. The Commission seeks
comment, however, on how it should
exercise its jurisdiction under Section
276. The Commission notes that it had
a range of options for ensuring fair
compensation for these calls, and it
sought comment on which option will
ensure fair compensation for PSPs with
respect to local coin sent-paid calls.

6. More specifically, one option
would be to set a nationwide local coin
rate for all calls originated by
payphones. The Commission seeks
comment on whether the Commission
should take such action and request that
commenters identify the specific public
interest benefits they believe would
result from a nationwide rate, why local
rates are inadequate to ensure fair
compensation, the impacts of variations
among the states in the local coin sent-
paid rate on PSPs and the public, and
whether those impacts are
predominantly local, statewide, regional
or national. Another option would be
for the Commission to prescribe specific
national guidelines that states would
use to establish a local rate that would
ensure that all PSPs are fairly
compensated. The Commission seeks
comment on whether the Commission
should take such action and request that
commenters identify specific public
interest benefits they believe would
result from the Commission prescribing
such guidelines, what factors such
guidelines should consider, how the
guidelines would ensure fair
compensation for local coin calls, the
impacts of variations among the states



31484

Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Proposed Rules

in local coin rates, and whether those
impacts are predominantly local,
statewide, regional or national.

7. A third option for ensuring fair
compensation for PSPs would be for the
states, in the first instance, to continue
to set the coin rates for local payphone
calls according to factors within their
discretion. The Commission has long
recognized the interest of the states in
setting end-user rates for local calls,
including rates for 411 calls. Indeed, as
discussed above, the states have long
had a traditional and primary role in
regulating payphones. However,
because Section 276 of the 1996 Act
requires the Commission to ensure that
PSPs are fairly compensated for “each
and every completed intrastate and
interstate call,” the Commission seeks
comment on what further procedures,
such as a complaint or petition process,
it should establish, should it ultimately
determine to defer to the states in
setting payphone rates. The Commission
also seeks comment on what standards
it could use to adjudicate any
complaints or petitions that challenge a
particular rate. It further ask whether
the states’ setting of the rates for local
coin calls subject to complaint or
petition would be consistent with
Section 276’s mandate that the
Commission ensure fair compensation
for “‘each and every completed intrastate
and interstate call.” The Commission
sought comment on whether the
Commission should take such action
and request that commenters identify
specific public interest benefits they
believe would result from having coin
rates for local payphone calls set by the
states.

b. Entities Required To Pay
Compensation

8. Because the 1996 Act directs the
Commission to ensure that all PSPs are
compensated, with limited exception,
for “‘each and every intrastate and
interstate call’” using their payphones,
the Commission also addresses who
pays that compensation. The possible
payors include: the caller using the
payphone; the carrier over whose
network the call is placed; or, in the
case of subscriber 800 calls, the entity
being called (who may or may not
directly pass all the charges on to the
caller using the payphone). Industry
participants have made two
compensation proposals that might
satisfy the per-call compensation
requirement.

9. The first proposal builds on the
per-call compensation mechanism
proposed for interstate access code calls
in CC Docket No. 91-35. If this ““carrier-
pays’”’ mechanism were extended to all

dial-around calls, the IXC who receives
such a call from a payphone would be
required to pay a per-call charge to the
provider of the payphone. Each IXC
would decide independently how to
recover this cost.

10. Another approach would be to
rely on a “set use fee.” The “‘set use fee”
is a fee that the IXC would bill and
collect from the end user. The fee would
then be remitted to the PSP. In the case
of the subscriber 800 and other toll-free
number calls, the set use fee could be
collected from the subscriber. For access
code calls and operator-assisted calls,
the set use fee would be collected from
the end user that is billed for the call.

11. The Commission tentatively
concludes that, for non-coin payphone
calls, either a “‘carrier-pays’’ system or
a “‘set use fee”” system where the end
user pays would satisfy the
requirements of the 1996 Act. As a
general principle, however, the
Commission tends to favor an approach
that minimizes transaction costs on the
caller and on the industry. The
Commission finds that the carrier-pays
mechanism is preferable because it
would result in less transaction costs
because the IXC could aggregate its
payments to payphone providers. Under
a set-use fee, these payments would be
spread among a vast number of
payphone callers through their
individual telephone bills. Therefore,
the Commission tentatively concludes
that it should adopt a “‘carrier-pays”
compensation mechanism that builds on
existing procedures. It seeks comment
on these tentative conclusions.

c. Ability of Carriers To Track Calls
From Payphones

12. Based on prior FCC proceedings,
the Commission tentatively concludes
that tracking mechanisms and
surrogates exist, or might readily be
made available, to support the complete
per-call compensation plan mandated
by Section 276(b)(1)(A). It seeks
comment on what tracking options are
currently, or may soon be, available.
The Commission seeks further comment
on the ability of existing IXC-based
tracking mechanisms to accommodate
all payphone providers and IXCs. In the
event that there is no standard
technology or mechanism available for
tracking, the Commission seeks
comment on alternative surrogate
methodologies that could be devised
and by whom. Finally, it seeks comment
on which party or parties, whether 1XCs,
PSPs, or intraLATA carriers, should be
required to develop and maintain the
tracking or surrogate methodologies.

d. Administration of Per-Call
Compensation

13. The Commission tentatively
concludes that the direct-billing
arrangement established in previous
Commission orders should be
maintained with the simple addition of
requiring IXCs, and the intrastate
interexchange operations of LECs to
send back to each PSP a statement
indicating the number of toll-free and
access code calls that each carrier has
received from each of that PSP’s
payphones. The Commission proposes
to continue to leave the details of the
billing arrangements for the parties to
determine. All parties, whether carriers
or PSPs, would be free to retain the
services of one or more clearinghouses
to assist them with billing and
collection and/or payment of the
compensation. The Commission would
require, however, that the carrier
responsible for paying compensation
file each year a brief report with the
Common Carrier Bureau listing the total
amount of compensation paid, pursuant
to the rules adopted in this proceeding,
to PSPs for intrastate, interstate, and
international calls; the number of
compensable calls received by the
carrier; and the number of payees.

e. Per-Call Compensation Amount

14. The Commission previously
examined various compensation
methods in the Second Report and
Order. The Commission notes that the
theory of compensation and price
surrogates that the Commission has
historically relied upon in its
determination of the “range of
reasonable compensation rates”
provides some guidance for our analysis
of how to ensure that PSPs are “‘fairly
compensated’ and what should be the
appropriate per-call compensation
amount for all calls within the scope of
this rulemaking. As before, while the
Commission noted that it was
confronted in the proceeding by the lack
of reliable PPO cost data, it tentatively
concludes that PSPs should be
compensated for their costs in
originating the types of calls for which
it has tentatively concludes that
compensation is appropriate. It
tentatively concludes further that these
costs should be measured by
appropriate cost-based surrogates. It
seeks comment on these tentative
conclusions. The Commission also
questions whether, to ensure that PSPs
receive fair compensation, it should
prescribe different per-call
compensation amounts for the different
types of calls originated by payphones.
It seeks further comment on how
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compensation levels should be
permitted to change in the future, and
whether some cost index or price cap
system would be appropriate to ensure
that compensation levels reflect
expected changes in unit costs over
time. The Commission also seeks
comment on whether it should provide
PPOs some measure of interim
compensation, to be paid until the
effective date of the final rules we adopt
in this proceeding, for the growing
volume of dial-around calls originated
from their payphones.

B. Reclassification of Incumbent LEC-
Owned Payphones

a. Classification of LEC Payphones as
CPE

15. To effectuate the Act’s mandate
that access charge payphone service
elements and payphone subsidies be
discontinued, the Commission
tentatively concludes that it should treat
incumbent LEC payphones as
unregulated, detariffed CPE. It
tentatively concludes further that
incumbent LECs should be required to
provide to PSPs, on a nondiscriminatory
tariffed basis, all functionalities used in
a LEC’s delivery of payphone services.

16. The option of using central office
coin services, such as coin recognition,
answer detection, and other related
services, allows incumbent LECs to use
the less expensive “dumb’ pay
telephones, which gives incumbent
LECs a cost advantage over their
competitors. The Commission
tentatively concludes that requiring that
central office coin services be made
available to PPOs eliminates this cost
advantage and will increase competition
in the payphone industry. To unbundle
payphones from their underlying
transmission, the Commission
tentatively concludes that incumbent
LECs, whether or not they themselves
provide payphone service, must offer
individual central office coin
transmission services to PSPs under a
nondiscriminatory, public, tariffed
offering. It seeks comment on this
tentative conclusion and on which
central office coin services must be
made available by incumbent LECs to
the PSPs to achieve this goal. In the
interest of clarity, it seeks comment on
both the type of services and the
technological requirements necessary to
allow PPOs to use payphones that are
equivalent to those payphones currently
used by LECs. The Commission also
tentatively concludes that Section
68.2(a)(1) of the FCC’s regulations
should be amended to facilitate
registration of both instrument
implemented and central-office-

implemented payphones. It seeks
comment on this tentative conclusion.

b. Transfer of Payphone Equipment to
Unregulated Status

17. If the Commission concludes that
it will treat payphones as detariffed
CPE, the incumbent LECs would have to
transfer their payphones and related
equipment from regulated to
unregulated activities. FCC rules
provide that, if reallocations of
telecommunications plant (i.e., central
office equipment and outside plant)
from regulated to nonregulated
operations are required, such plant will
be transferred at undepreciated baseline
cost plus an interest charge based on the
authorized interstate rate of return to
reflect the time value of money. The
Commission seeks comment on the
specific assets to be transferred. It
tentatively concludes that the assets to
be transferred should be defined
generally in terms of CPE deregulation.
Thus, the assets to be transferred may
include all facilities related to payphone
service, including associated taxes and
depreciation, but likely would not
include the loops connecting the
payphones to the network, or the central
office ‘‘coin-service’ or operator service
facilities supporting incumbent LEC
payphones. Including these network
support facilities may be inappropriate
because it would allow incumbent LECs
to continue providing a different form of
interconnection to their payphones than
is available to PSPs. The Commission
also tentatively concludes that a phase-
in period for a transfer of payphone-
related assets is not necessary, because
payphone terminal equipment consists
of less than one percent of total plant
investment for the entire LEC industry.
The Commission seeks comment on our
tentative conclusions and the general
approach to asset transfers outlined
here.

c. Termination of Access Charge
Compensation and Other Subsidies

18. Incumbent LECs today generally
recover payphone costs allocated to the
interstate jurisdiction through the per-
minute carrier common line (*‘CCL")
charge they assess on 1XCs and other
interstate access customers for
originating and terminating interstate
calls. The incumbent LEC assesses the
PPO a subscriber line charge (““‘SLC”’) (at
the multi-line business rate) to recover
the payphone common line costs
associated with that phone. In the case
of competitive payphones, a PPO
recovers its payphone costs out of the
revenue it receives from end users,
premises owners, and OSPs to whom its
payphones are presubscribed.

19. The 1996 Act mandates that the
Commission “discontinue the intrastate
and interstate carrier access charge
payphone service elements and
payments * * * and all intrastate and
interstate subsidies from basic exchange
and exchange access revenues[.]”
Accordingly, the Commission must
adopt rules that provide for the removal
from regulated intrastate and interstate
rate structures of all charges that recover
the costs of payphones (i.e., the costs of
payphone sets, not including the costs
of the lines connecting those sets to the
public switched network, which, like
the lines connecting competitive
payphones to the network, will continue
to be treated as regulated). It tentatively
concludes that incumbent LECs must
reduce their interstate CCL charges by
an amount equal to the interstate
allocation of payphone costs currently
recovered through those charges. LECs
subject to the price cap rules would
treat this as an exogenous cost change
to the Common Line basket pursuant to
Section 61.44(c) of our rules. The
Commission requests incumbent LECs
to identify in their comments all
accounts that contain costs attributable
to their payphone operations. The
Commission also requests comment on
whether specific cost pools and
allocators should be used to capture the
nonregulated investment and expenses
associated with their payphone
operations. It seeks further comment on
whether a transition period is necessary
to move from subsidized compensation
to per-call compensation for LEC
payphones, and how that transition
would proceed.

20. The Commission also proposes,
pursuant to the mandate of Section
276(b)(1)(B), to require incumbent LECs
to remove from their intrastate rates any
charges that recover the costs of
payphones. The Commission solicits
comment on whether it should set a
deadline and a specific mechanism for
elimination of any intrastate subsidies
as well, or whether it would be both
consistent with the statute as well as
preferable from a policy perspective to
permit the states to formulate their own
mechanisms for achieving this result
within a specific time frame.

21. In the telephone network,
payphones, as well as all other
telephones, are connected to the local
switch by means of a subscriber line.
The costs of the subscriber line that are
allocated to the interstate jurisdiction
are recovered through two separate
charges: a flat-rate SLC assessed upon
the end user customer who subscribes to
local service; and a per-minute CCL
charge that recovers the balance of the
interstate subscriber line costs not



31486

Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Proposed Rules

recovered through the SLC. LEC
payphone costs are also included in the
CCL charge. The CCL charge, however,
applies to interstate switched access
service that is unrelated to payphone
service costs. While PPOs are required
to pay the SLC for the loop used by each
of their payphones, LECs have not been
required to pay this charge because the
subscriber lines connected to LEC
payphones have been recovered entirely
through the CCL charge. The
Commission tentatively concludes that,
to avoid discrimination among
payphone providers, the SLC should
apply to subscriber lines that terminate
at both LEC and competitive payphones.
It tentatively concludes that the removal
of payphone costs from the CCL and the
payment or imputation of a SLC to the
subscriber line that terminates at a LEC
nonregulated payphone would result in
the recovery of LEC payphone costs on
a more cost-causative basis. The
Commission seeks comment on these
tentative conclusions and, more
generally, on how removing LEC
payphones from the CCL charge would
affect the SLC.

22. The incumbent LECs’ multi-line
business SLC is currently subject to a
$6.00 per month cap. Those LECs with
interstate subscriber line costs that
exceed this amount recover a portion of
the interstate costs of subscriber lines
through the CCL charge. The issue of the
appropriate interstate SLC for the future
has been referred to a Federal-State Joint
Board. To the extent that LECs charge or
impute to their own payphone
operations only the multi-line business
SLC, which may be less than the full
interstate cost of the subscriber lines
connecting their payphones to the
network, and recover the balance of the
cost of these lines through the CCL
charge, they may, in effect, be
subsidizing their payphones with access
charge revenues, in violation of Section
276. The Commission seeks comment
on whether LECs in those circumstances
should charge or impute to their own
payphone operations, as well as to
PPOs, an additional monthly charge
representing the difference between the
SLC cap and the full interstate cost of
these subscriber lines. It also seeks
comment on whether comparable
changes should be made to incumbent
LECs’ intrastate rates.

d. Deregulation of AT&T Payphones

23. In the Interstate, Interexchange
Marketplace proceeding, the
Commission notes that it would
consider in the instant proceeding “‘the
issue of bundling pay telephone
equipment with the underlying
transmission capacity.” The

Commission tentatively concludes that
other IXC bundling issues should be
treated under the same rules we have
proposed in the Interstate,
Interexchange Marketplace proceeding.
Commenters who disagree with this
tentative conclusion, however, are
invited to comment in the proceeding.

24. Like LEC payphones, AT&T
payphones are classified as network
equipment and, therefore, may receive
subsidies. The Commission tentatively
concludes that payphones provided by
AT&T should be classified as CPE.
While the 1996 Act does not expressly
address AT&T payphones, Section 276
directs the Commission to adopt
regulations that will “promote
competition among payphone service
providers and promote the widespread
deployment of payphone services to the
benefit of the general public[.]”
Discontinuing possible subsidies for
AT&T payphones would be congruent
with the 1996 Act’s requirement that the
Commission discontinue subsidies for
other payphones (i.e., those owned by
incumbent LECs) and would provide for
symmetrical regulation of the payphone
industry. There are other reasons why
this proposed action is in harmony with
the other rules the Commission has
proposed in its proceeding. First, since
Tonka, AT&T payphones have been
treated the same as BOC payphones.
Once LEC telephones, including those
provided by the BOCs, are declared to
be CPE, the basis for treating AT&T
payphones as network equipment no
longer exists. Second, the Commission
believes that deregulating AT&T
payphones is in line with its general
policy to deregulate non-dominant
carriers. It seeks comment on this
tentative conclusion.

C. Nonstructural Safeguards for BOC
Provision of Payphone Service

25. The Computer Il nonstructural
safeguards currently apply to a BOC’s
provision of payphone service if
enhanced services are provided through
the payphone. Under the Computer 11
framework, BOCs are permitted to
provide enhanced services on an
integrated basis subject to
nondiscrimination safeguards. The
safeguards the Commission adopted in
Computer Il include: (1)
nondiscriminatory access to network
features and functionalities; (2)
restrictions on the use of Customer
Proprietary Network Information
(““CPNI’"); (3) network information
disclosure rules; (4) nondiscrimination
in the provision, installation, and
maintenance of services as well as
nondiscrimination reporting
requirements; and (5) cost accounting

safeguards. The Commission tentatively
concludes that all Computer Il
nonstructural safeguards must be
applied to meet our obligation under the
1996 Act. It seeks comment on this
tentative conclusion. We also seek
comment on whether there are other
nonstructural safeguards that, while not
explicitly specified in the Computer lII,
should be applied to BOC payphones.
26. Currently, the Commission
regulates BOC provision of enhanced
services through Comparably Efficient
Interconnection (“‘CEI’’) and Open
Network Architecture (““ONA”’)
requirements that require unbundled
nondiscriminatory access to BOC
network features and functionalities.
Pursuant to these requirements, BOCs
must file a service-specific CEl plan
before offering any enhanced service on
an integrated basis. A BOC must
demonstrate in its CEl plan how it
would provide competing enhanced
service providers (ESPs) with “equal
access” to all basic underlying network
services the BOC used to provide its
own enhanced services. Subsequently,
the Commission required BOCs to
develop and implement ONA plans
detailing more fundamental unbundling
of their basic network services. ONA
requires further unbundling of network
elements than under CEI because it is
not limited to those elements associated
with specific BOC enhanced services. In
1993, the Common Carrier Bureau lifted
structural separation requirements after
each BOC demonstrated that its ONA
plan complied with the BOC Safeguards
Order. Following the California Il court
decision, the Commission has continued
to require BOCs to file CEI plans for
each individual enhanced service it
offers in addition to fulfilling the access
requirements of its ONA plan.

b. BOC CEIl Plans

27. To ensure BOC compliance with
the Computer I1l and ONA
requirements, we propose to require that
each BOC file, within 90 days of the
effective date of the order in this
proceeding, an initial CEl plan
describing how it intends to comply
with the CEIl equal access parameters
and nonstructural safeguards for the
provision of payphone services.
Thereafter, the BOCs may integrate the
filing of information on payphone
services unbundling and nonstructural
safeguards with their ongoing ONA
filings. Generally, in a CEl plan, a BOC
must describe how it intends to comply
with the CEI “equal access” parameters
for the specific payphone service it
intends to offer. The CEI equal access
parameters include: interface
functionality; unbundling of basic
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services; resale; technical
characteristics; installation,
maintenance, and repair; end user
access; CEl availability; minimization of
transport costs; and availability to all
interested customers or enhanced
service providers. Because the 1996 Act
requires that we apply safeguards that
are equal to those set forth in Computer
Il “at a minimum,” the Commission
seeks comment on any other parameters
or requirements for BOC payphone
service that, while not listed in this
NPRM, are consistent with the intent of
the 1996 Act.

D. Ability of BOCs To Negotiate With
Location Providers on the Presubscribed
Interlata Carrier

28. While the location provider
selects the OSP for BOC and GTE
payphones, all other payphone
providers are able to select the OSP
serving their payphones. As discussed
above, payphone providers, both PPOs
and independent LECs, compete in the
market for payphone services by
offering the location provider a
commission on coin and 0+ traffic
originating from the payphones located
on the location provider’s premises. In
turn, payphone providers earn revenue
by reselling local and 1+ long distance
service and by contracting for 0+ traffic
with OSPs that pay commissions on 0+
traffic. The legislation directs the
Commission to provide similar rights to
BOCs, unless the Commission
determines that it is not in the public
interest.

29. The Commission seeks comment
on the extent to which extending to the
BOCs the same rights that all other
payphone providers have to select and
contract with the interLATA carriers
that carry interLATA traffic from their
payphones would be “not in the public
interest.” The Commission questions
whether these rights will benefit the
general public by increasing
competition, available services, and
overall efficiency. It also asks whether
carrier-selection rights will help to
foster increased competition and market
parity that will “‘promote the
widespread deployment of payphone
services to the benefit of the general
public.” Parties commenting on this
issue should also address how any
Commission action with respect to a
BOC'’s right to select and contract with
interLATA carriers would be consistent
with the other goals enunciated in
Section 276, such as promoting
regulatory parity between BOCs and
independent payphone providers, and
that the location provider has the
ultimate decision-making authority in
determining interLATA services in

connection with the choice of payphone
providers.

30. The Commission seeks comment
on whether the ability to select the
interLATA carrier serving their
payphones is likely to permit the BOCs
to behave anticompetitively in the
payphone market in the absence of
safeguards to prevent cost
misallocations and discrimination. In
addition, the Commission seeks
comment on whether the structural and
accounting safeguards mandated under
Sections 271 and 272 of the 1996 Act,
and any Commission rules
implementing these safeguards, are
sufficient to prevent anticompetitive
abuses. If not, the Commission seeks
comment on whether the Commission
should adopt rules to prevent BOCs
from giving more favorable interLATA
rates to their own payphone operations
than to their payphone competitors.
Parties are asked to specify what
safeguards would be necessary to
prevent potential anticompetitive
behavior by the BOCs in this regard. The
Commission also seeks comment on to
what extent a BOC not authorized to
provide in-region interLATA service
under Section 271 of the 1996 Act
should be allowed to participate in the
selection of the interLATA carrier,
especially if the BOC has a non-
attributable interest in the interLATA
carrier, such as an option to purchase or
an agreement to merge.

E. Ability of Payphone Service Providers
To Negotiate With Location Providers on
the Presubscribed Intralata Carrier

31. Currently, in some states,
competitive payphones are required to
route intraLATA 0+ and 0— calls, and
sometimes other intraLATA calls, to the
incumbent LEC. In contrast, Section
276(b)(1)(E) requires the Commission to
prescribe regulations to allow PSPs to
negotiate with the location provider on
the selecting and contracting with the
intraLATA carrier serving the
payphone. In accordance with this
requirement, the Commission
tentatively concludes that all PSPs,
whether LECs or PPOs, should be given
this right to negotiate with location
providers concerning the intraLATA
carrier. The Commission seeks comment
on these tentative conclusions.

F. Establishment of Public Interest
Payphones

32. Because Section 276(b)(2) directs
the Commission to ‘‘determine whether
public interest payphones * * * should
be maintained,” the Commission seeks
comment on whether it would be in the
public interest to maintain payphones
provided in the interest of public health,

safety, and welfare, in locations where
there would otherwise not be a
payphone.”

33. If the Commission determines that
public interest payphones should be
maintained, then Section 276(b)(2) gives
the Commission statutory authority to
determine further how public interest
payphones should be regulated. As with
our jurisdiction over local call rates, the
Commission seeks comment on a range
of options for maintaining public
interest payphones. One option would
be for the Commission to prescribe
federal regulations for the maintenance
of these payphones. It seeks comment
on whether and how this approach
would serve the public interest, and on
whether Section 276 requires the
Commission to assume this
responsibility.

34. A second option would be for the
Commission to establish national
guidelines for public interest
payphones. It seeks comment on
whether there are any state initiatives or
programs concerning public interest
payphones that the Commission could
use as a model for national guidelines.
Commenters supporting national
guidelines should specify what factors
the guidelines should consider and how
the guidelines should be applied on a
nationwide basis.

35. In the event that the Commission
establishes national guidelines for
public interest payphones, it seeks
comment on what is to be considered a
“public interest payphone.” The Joint
Explanatory Statement for Section 276
clarifies that the term “‘public interest
payphones” refers to payphones where
payphone service would not otherwise
be available as a result of the operation
of the market. “Thus, the term does not
apply to a payphone located near other
payphones, or to a payphone that, even
though unprofitable by itself, is
provided for a location provider with
whom the payphone provider has a
contract.” The Commission seeks
comment on whether a *“public interest
payphone’ should be defined as a
payphone: (1) that operates at a
financial loss, but also fulfills some
public policy objective, such as
emergency access; and (2) even though
unprofitable by itself, is not provided
for a location provider with whom the
PSP has a contract. Under this
definition, many payphones that fulfill
important public policy objectives
would not be included because they
would be paid for, in the form of lower
commission payments, by the entity that
is requesting that a payphone be placed
in a particular location to fulfill a public
policy objective. This proposed
definition would not necessarily
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decrease the number of payphones in
existence fulfilling public policy
objectives, but would require the
entities that most directly benefit from
these low profitability payphones to
assume the cost of their availability. The
Commission seeks comment generally
on this possible definition. Parties may
specify whether the definition should be
narrower, broader, or more specific.

36. A third option for maintaining
public interest payphones would be to
defer to the states to determine,
pursuant to their own statutes and
regulations, which payphones should be
treated as “‘public interest payphones.”
This approach would treat the provision
of “public interest payphones” as
primarily a matter of state concern. The
Commission seeks comment on whether
it would be consistent with the statute
and better serve the public interest to
allow the states to develop their own
guidelines regarding which payphones
are ““public interest payphones.”

37. With regard to a funding
mechanism to support public interest
payphones “fairly and equitably,” the
Commission seeks comment on whether
such a mechanism should be handled in
conjunction with how public interest
payphones are maintained, whether
through federal regulations, federal
guidelines for the states, or by the states
themselves. In the alternative, the
Commission seeks comment on whether
it would it serve the public interest for
the Commission and the states to
administer different portions of a public
interest payphone program.
Commenters that support a
Commission-mandated funding
mechanism should detail how the
mechanism would function, including
who would be eligible to receive
funding, who would be responsible for
paying into the fund, and who would
administer the funding mechanism.

G. Other lIssues
1. Dialing Parity

38. Section 251(b)(3) states that all
LECs have the duty to “provide dialing
parity to competing providers of
telephone exchange service and
telephone toll service.” The
Commission tentatively concludes that
the benefits of dialing parity
requirements that it adopts pursuant to
Section 251(b)(3) of the Act should
extend to all payphone location
providers. It seeks comment on this
tentative conclusion and on other
methods for achieving dialing parity for
payphone location providers, and users,
of payphones that are consistent with
the definition of dialing parity under
Section 3(15) of the 1934 Act, as

amended. As a related matter, the
Commission seeks comment on whether
the Commission should extend the type
of intraLATA carrier unblocking
requirements established in TOCSIA to
all local and long distance calls.

2. Letterless Keypads

39. At least two distributors of
payphone equipment have been
promoting letterless keypads. Such
keypads defeat callers’ attempts to reach
their OSP of choice through a *‘vanity”
access number, such as MCI’s “1-800—
COLLECT” or AT&T’s ““1-800-CALL—
ATT” and “10ATT,” that can be easily
remembered by callers. Standard
payphone keypads contain certain
letters of the alphabet that correspond to
each digit (e.g., A, B, and C correspond
to the digit ““2”). A ““letterless” keypad
does not include any letters associated
with the requisite digits. The
Commission expressed concern that use
of letterless keypads may frustrate the
intent of Congress, as expressed in
TOCSIA, to permit callers to reach the
OSP of their choice from payphones. In
addition, the Commission is concerned
that these keypads ultimately frustrates
congressional intent, as expressed in the
1996 Act, ““to promote competition
among payphone service providers and
promote the widespread deployment of
payphone services to the benefit of the
general public[.]”

40. To promote consumer access to
OSPs, TOCSIA required the unblocking
of 800 and 950 access numbers at
aggregator locations and directed the
Commission to mandate the unblocking
of 10XXX access codes and/or the
establishment of 800/950 access
numbers by each OSP. In the succeeding
years, some OSPs have chosen to use
“vanity” dialing sequences for access
numbers. While the Commission has
previously found that it does not have
conclusive data showing a net change in
the average number of access code calls
(both 10XXX and 800/950 access calls)
originated by each competitive
payphone each month, payphone
industry representatives have argued
that use of “vanity” dialing sequences
by payphone users has grown since
their introduction.

41. The Commission staff has
reviewed advertisements for letterless
keypads that specifically refer to a “‘by-
pass keypad” that “‘prevents dial around
[calls].” The Commission tentatively
concludes that the use of letterless
keypads violates both TOCSIA and the
1996 Act by preventing callers from
accessing their OSP of choice. It seeks
comment on how the Commission
should take action to prohibit use of
these ““by-pass” letterless keypads to

restrict the availability of “‘vanity”
access numbers.

3. Other Pending Payphone Proceedings

42. Several proceedings pending
before the Commission concern the
rules governing the payphone industry.
The Commission tentatively concludes
that it would further the public interest
to consolidate and address those
proceedings within this rulemaking.
The pending proceedings are as follows:
(1) Petition of the Public Telephone
Council to Treat BOC Payphones as
CPE, DA 88-2055; (2) Policies and Rules
Concerning Operator Service Access
and Pay Telephone Compensation, CC
Docket. No. 91-35 (payphone
compensation issues only); (3) Petition
of Oncor Communications, Inc.
Requesting Compensation for
Competitive Payphone Premises Owners
and Presubscribed Operator Services
Providers, DA 95-1921; and (4)
Amendment of Section 69.2 (m) and (ee)
of the Commission’s Rules to Include
Independent Public Payphones Within
the “Public Telephone” Exemption from
End User Common Line Access Charges,
RM 8723. Each of these proceedings
addresses issues covered by Section 276
of the Act. We seek comment on the
implications of our tentative conclusion.
Specifically, the Commission seeks
comment on which proceedings on the
list commenters believe may be resolved
here, and reasons for such opinions, and
which proceedings should continue
separately from this rulemaking, and the
reasons for those opinions. The
Commission also concludes in the
NPRM that the Commission need not
address the Florida Payphone remand in
a separate proceeding because the rules
adopted in the proceeding will address
the remand by ensuring that PSPs are
compensated, pursuant to the 1996 Act,
for all intrastate and interstate calls,
including subscriber 800 calls.

I1l. Comments and Ex Parte
Presentations

43. All interested may file comments
on the issues set forth in this NPRM, on
which comment is specifically sought,
by June 27, 1996, and reply comments
by July 8, 1996. All relevant and timely
comments will be considered by the
Commission before final action is taken
in this proceeding. To file formally in
this proceeding, which involves issues
concerning the Commission’s expedited
implementation of the 1996 Act,
participants must file an original, ten
copies, and the electronic version on
disk of all comments and reply
comments. Comments and reply
comments should be sent to the Office
of the Secretary, Federal
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Communications Commission,
Washington, DC 20554. If participants
want each Commissioner to have a
personal copy of their comments, an
original plus fourteen copies must be
filed. In addition, participants should
submit two additional copies directly to
the Common Carrier Bureau,
Enforcement Division, Room 6008, 2025
M Street NW., Washington, D.C. 20554.
The petition, comments, and reply
comments will be available for public
inspection during regular business
hours in the Dockets Reference Room
(Room 230) of the Federal
Communications Commission, 1919 M
Street, NW., Washington, DC 20554.
Copies of the petition and any
subsequently filed documents in this
matter may be obtained from ITS, Inc.,
2100 M Street, NW., Suite 140,
Washington, DC 20037, (202) 857-3800.

44. To facilitate review of comments
and replies, both by parties and by
Commission staff, the Commission
requires that comments be no longer
than seventy-five (75) pages and replies
be no longer than thirty-five (35) pages,
including exhibits, appendices, and
affidavits of expert witnesses. Empirical
economic studies and copies of relevant
state orders will not be counted against
these page limits. The page limits will
not be waived and will be strictly
enforced. Comments and replies must
include a short and concise summary of
the substantive arguments raised in the
pleading. Comments and replies must
also comply with Section 1.49 and all
other applicable sections of the
Commission’s rules. The Commission
also directs all interested parties to
include the name of the filing party and
the date of the filing on each page of
their comments and replies. Comments
and replies also must clearly identify
the specific portion of this NPRM to
which a particular comment or set of
comments is responsive. If a portion of
a party’s comments does not fall under
a particular topic listed in the outline of
this NPRM, such comments must be
included in a clearly labelled section at
the beginning or end of the filing.
Parties may not file more than a total of
ten (10) pages of ex parte submissions,
excluding cover letters. This 10 page
limit does not include: (1) written ex
parte filings made solely to disclose an
oral ex parte contact; (2) written
material submitted at the time of an oral
presentation to Commission staff that
provides a brief outline of the
presentation; or (3) written material
filed in response to direct requests from
Commission staff. Ex parte filings in
excess of this limit will not be

considered as part of the record in this
proceeding.

45, Parties are invited to submit, in
conjunction with their comments or
replies, proposed text for rules that the
Commission could adopt in this
proceeding. Specific rule proposals
should be filed as an appendix to a
party’s comments or reply, and will not
be counted against the page limits set
forth in the preceding paragraph. Such
appendices may include only proposed
text for rules that would implement
proposals set forth in the parties’
comments and replies in this
proceeding, and may not include any
comments or arguments.

46. This is a non-restricted notice and
comment rule making proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in Commission rules.

1. Conclusion
V. Regulatory Flexibility Analysis

47. As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C.
Section 601 et seq. (1981), the
Commission has prepared a Regulatory
Flexibility Analysis of the expected
impact on small entities resulting from
the policies and proposals set forth in
the NPRM. The full analysis is
contained within the NPRM. The
Secretary shall send a copy of the NPRM
to the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with Section 603(a) of the
Regulatory Flexibility Act.

VI. Ordering Clauses

48. Accordingly, it is further ordered,
pursuant to Sections 1, 4(i)-4(j), 201—
205, 226, and 276 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
201-205, 226, and 276 that a Notice of
Proposed Rulemaking is ADOPTED.

49. It is furhter ordered that the Chief
of the Common Carrier Bureau is
delegated authority to require the
submission of additional information,
make further inquiries, and modify the
dates and procedures, if necessary, to
provide for a fuller record and a more
efficient proceeding.

50. It is further ordered that this
Notice of Proposed Rulemaking is the
Commission’s disposition of all matters
remanded by the U.S. Court of Appeals
for the District of Columbia Circuit in
Florida Public Telecommunications
Ass’'n. v, FCC, 54 F.3d 857 (D.C. Cir.
1995).

51. It is further ordered that the
Secretary shall send a copy of this
NPRM, including the IRFA, to the Chief

Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act, Public Law No. 96-354,
94 Stat. 1164, 5 U.S.C. 601 et seq.
(1981).

List of Subjects in 47 CFR Part 64

Communications common carriers;
Reporting and recordkeeping
requirements; Telephone.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 96-15789 Filed 6—-19-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-124; RM-8813]

Radio Broadcasting Services; Winner
and Wessington Springs, SD

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Midwest Radio Corporation proposing
the substitution of Channel 252C1 for
Channel 253C1 at Winner, the
reallotment of Channel 252C1 from
Winner to Wessington Springs, South
Dakota, and the modification of Station
KGGK(FM)’s construction permit
accordingly. Channel 252C1 can be
allotted to Wessington Springs in
compliance with the Commission’s
minimum distance separation
requirements without the imposition of
a site restriction. The coordinates for
Channel 252C1 at Wessington Springs
are North Latitude 44-05-12 and West
Longitude 98-34-24. In accordance
with Section 1.420(i) of the
Commission’s Rules, we will not accept
competing expressions of interest in the
use of Channel 252C1 at Wessington
Springs, or require the petitioner to
demonstrate the availability of an
additional equivalent class channel for
use by such parties.

DATES: Comments must be filed on or
before July 29, 1996, and reply
comments on or before August 13, 1996.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: John S. Neely, Esq., Miller &
Miller, P.C., P.O. Box 33003,
Washington, DC 20033 (Counsel for
Petitioner).
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FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-124, adopted May 24, 1996, and
released June 7, 1996. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules

governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-15668 Filed 6-19-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 96-126; RM—8815]
Radio Broadcasting Services; Cross
Hill, SC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Ron
Moore proposing the allotment of
Channel 231A at Cross Hill, South
Carolina, as the community’s first local
aural transmission service. Channel
231A can be allotted to Cross Hill in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
14.7 kilometers (9.1 miles) southeast to
avoid short-spacings to the licensed

sites of Station WGOR(FM), Channel
230C3, Martinez, Georgia, and Station
WMUU-FM, Channel 233C, Greenville,
South Carolina. The coordinates for
Channel 231A at Cross Hill are North
Latitude 34-13-04 and West Longitude
81-51-41.

DATES: Comments must be filed on or
before July 29, 1996, and reply
comments on or before August 13, 1996.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Ron Moore, 811-A Montague
Ave., Greenwood, South Carolina 29649
(Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-124, adopted May 24, 1996, and
released June 7, 1996. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-15670 Filed 6-19-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96-39; RM—8757]

Television Broadcasting Services;
Irma, WI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: This action dismisses a
petition for rule making filed by David
A. White requesting the allotment of
UHF Television Channel 30+ to Irma,
Wisconsin. See 61 FR 10978, March 18,
1996. No comments were received at the
Commission stating an intention to file
an application for Channel 30+ at Irma,
Wisconsin. It is Commission policy to
refrain from allotting a channel absent
an expression of interest.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 96—39,
adopted May 24, 1996, and released
June 7, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M
Street, NW., Suite 140, Washington, DC
20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73
Television broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-15669 Filed 6-19-96; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF DEFENSE

48 CFR Parts 216, 222, 225, 227, 228,
229, 232, 233, 236, 246, and 252

[DFARS Case 94-D001]

Defense Federal Acquisition
Regulation Supplement; U.S. European
Command Supplement

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: The Department of Defense is
proposing revisions to the Defense
Federal Acquisition Regulation
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Supplement (DFARS) to incorporate
certain text and clauses presently
contained in the U.S. European
Command (EUCOM) Supplement. The
proposed rule generally applies only to
requirements which will be performed
wholly or in part in a foreign country.
DATES: Comments on the proposed rule
and/or the associated information
collection requirement should be
submitted in writing to the address
shown below on or before August 19,
1996, to be considered in the
formulation of the final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, ATTN:
Ms. Amy Williams, PDUSD (A&T) DP
(DAR), 3062 Defense Pentagon,
Washington, D.C. 20301-3062. Telefax
number (703) 602—-0350. Please cite
DFARS Case 94-D001 in all
correspondence related to this issue.
FOR FURTHER INFORMATION CONTACT:
Ms. Amy Williams, (703) 602—0131.

SUPPLEMENTARY INFORMATION:
A. Background

Firms awarded Department of Defense
contracts to be performed in foreign
countries must meet requirements
imposed by the host country’s
government concerning local business,
labor, environmental, tax, and other
laws in addition to meeting the
requirements of the U.S. Government
and obtaining all customs and tax
exemptions to which contractors with
the U.S. Government are entitled. The
proposed DFARS revisions elevate text
and clauses presently contained in the
U.S. EUCOM Supplement to provide
uniformity in the implementation of
these requirements overseas.

B. Regulatory Flexibility Act

The proposed DFARS rule is not
expected to have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., because the rule only applies to
contracts to be solicited, awarded, or
performed overseas. More than 90
percent of such contracts are awarded to
foreign firms. Those U.S. firms
performing contracts overseas are not
generally “small entities.” Under 5
U.S.C. 601 (3), the definition of “small
entity” is the same as the definition of
“small business,” contained in Section
3 of the Small Business Act (15 U.S.C.
631 et seq.), as implemented in 13 CFR
121.403. Section 121.403(a) states that a
“business concern eligible for assistance
as a small business is a business entity
organized for profit, with a place of
business located in the United States

and which makes a significant
contribution to the U.S. economy
through payment of taxes and/or use of
American products, materials and/or
labor.” The proposed rule applies only
to contracts which will be awarded or
performed, wholly or in part, in foreign
countries. Firms which compete for
such procurements must meet
requirements imposed by the host
country’s government concerning local
business, labor, environmental, tax, and
other laws, and obtain permits to
operate, hire the mix of employees
needed, etc., which are unique to
conducting business within a particular
country. The nature of these
procurements limits the competition for
U.S. requirements to those firms which
are authorized by the local governments
to conduct business within that country.
There are only a few small businesses
that qualify as “‘invited contractors”
under the Status of Forces Agreements.
An Initial Regulatory Flexibility
Analysis has, therefore, not been
performed. Comments are invited from
small entities and other interested
parties. Comments from small entities
concerning the affected DFARS subparts
will also be considered in accordance
with Section 610 of the Act. Such
comments must be submitted separately
and cite DFARS Case 94-D001 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(Pub. L. 104-13) applies because the
proposed rule contains reporting and
recordkeeping requirements. Necessary
requests for approval of the information
collection requirements in the proposed
rule, as well as extension of existing
requirements in Part 216 and related
clauses, have been submitted to the
Office of Management and Budget under
Section 3507(d) of the Act. Information
collection requirements relating to
retention of records and making books
available are already covered under
OMB Clearance 9000-0034 (i.e., DFARS
252.216-7003(c) and 252.222-7004(a)).
Invoicing requirements are covered
under OMB Clearance 0704-0248 (i.e.,
DFARS 252.229-7001(b), 252.229—
7003(d), 252.229-7007, and 252.229—
7008(c)). Insurance requirements are
covered in OMB Clearance 0704-0216
(i.e., 252.228-7007(c)).

1. Comments

Comments are invited. Particular
comments are solicited on:

a. Whether the collection of
information is necessary for the proper
performance of the functions of the

agency, including whether the
information will have practical utility;

b. The accuracy of the agency’s
estimate of the burden of the
information collection;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected; and

d. Ways to minimize the burden of the
information collection on respondents,
including the use of automated
collection techniques or other forms of
information technology.

2. Title, Associated Form, and OMB
Number

a. Approval of the information
collection requirements under proposed
DFARS 252.216-7003(b)(1) has been
requested as a revision and extension to
“Defense FAR Supplement, Part 216,
Types of Contracts, and Related Clauses
in Part 252.216,” OMB Number 0704—
0259.

b. Approval of the information
collection requirements in proposed
DFARS 252.229-710 (b) and (c) has
been requested as a new clearance,
“Defense FAR Supplement Part 229,
Taxes, and Related Clauses at 252.229.”
This information collection is an
existing collection in use in the U.S.
European Command Supplement
without an OMB control number, which
is now being incorporated in the
DFARS.

3. Needs and Uses

a. The information collection required
by the existing clauses, DFARS
252.216-7000(c) and DFARS 252.216—
7001, and the proposed clause, DFARS
252.216-7003(b)(1), is necessary to
enable the contracting officer to make a
prompt modification to the contract,
changing contract unit prices when
appropriate. The information is used by
contracting officers to evaluate the need
for price adjustments.

b. The information collection required
by proposed clause DFARS 252.229—
7010 is necessary to permit Her
Majesty’s (HM) Customs to determine
the amount of tax relief to be granted
and to inform the contracting officer
that an attempt to obtain relief has been
initiated. After the Contractor obtains
tax relief, the contracting officer
appropriately adjusts the contract price.
If the Contractor does not attempt to
obtain relief within the time specified,
the contracting officer may deduct from
the contract price the amount of relief
that would have been allowed if HM
Customs and Excise had favorably
considered a request for relief.

4. Affected Public. Businesses or other
for profit.
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Extension New
252.216-700/7001 252.216-7003 252.229-7010
.................................................................................................................................................... 1568 96
196 24
2 1
392 24
4 4

5. Annual Burden Hours: 1952.

6. Number of Respondents: 246.

7. Responses per Respondent: 2.

8. Number of Responses: 482.

9. Average Burden per Response: 4.

10. Frequency: On occasion.

11. Supplementary Information. a. i.
DFARS 252.216-7000(c), for which DoD
is requesting extension of the existing
paperwork burden clearance, requires
contractors to notify contracting officers
of the amount and effective date of each
decrease in any established catalog or
market price and permits contractors to
submit a written request to increase
their established prices.

ii. DFARS 252.216-7001(f), for which
DoD is also requesting extension of the
paperwork burden clearance, requires
contractors, within 30 days of final
delivery, to identify the correctness of
the hourly earnings of their employees
that are relevant to the computations of
various labor indices and, upon request,
make available all records used in the
computation of those indices.

iii. The proposed clause at DFARS
252.216-7003(b)(1) requires the
contractor to provide a written request
for contract adjustment within 10 days
of the increase in established wage rates
or material prices, in order for the
increase in contract unit price to be
effective on the same date that the host
government increases the applicable
wage rates or material prices.

b. The proposed clause at DFARS
252.229-7010, Relief from Customs
Duty (United Kingdom), requires
contractors, whose contracts are
awarded in the United Kingdom and
which require the use of certain fuels
and lubricants during performance, to
provide specific information to Her
Majesty’s (HM) Customs and Excise and
to provide the contracting officer with
evidence that an attempt to obtain relief
from customs duty on fuels and
lubricants has been initiated.

Lists of Subjects in 48 CFR Parts 216,
222, 225, 227, 228, 229, 232, 233, 236,
246, and 252

Government procurement.
Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 216, 222, 225,
227, 228, 229, 232, 233, 236, 246, and

252 are proposed to be amended as
follows:

1. The authority citation for 48 CFR
Parts 216, 222, 225, 227, 228, 229, 232,
233, 236, 246, and 252 continues to read
as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 216—TYPES OF CONTRACTS

2. Section 216.203-4-70 is amended
by adding paragraph (c) to read as
follows:

216.203-4-70 Additional clauses.

* * * * *

(c) Price adjustment based on foreign
government controlled wages or
material prices. (1) The price
adjustment clause at 252.216—-7003,
Economic Price Adjustment—Foreign
Government Controlled Wages or
Materials, may be used in fixed-price
supply and service contracts when—

(i) The contract is to be performed
wholly or in part in a foreign country;
and

(ii) A foreign government controls
wages or material prices and may,
during contract performance, impose a
mandatory change in wages or prices of
material.

(2) Verify the base wage rates and
material prices prior to contract award
and prior to making any adjustment in
the contract price.

PART 222—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

3. Subpart 222.72 is added to read as
follows:

Subpart 222.72—Compliance With
Host Country Labor Laws

Sec.
222.7200 Scope of subpart.
222.7201 Contract clauses.

222.7200 Scope of subpart.

This subpart prescribes contract
clauses, with respect to host country
labor laws, for use when contracting for
services or construction within the host
country.

222.7201 Contract clauses.

(a) Use the clause at 252.222-7002,
Compliance with Local Labor Laws
(Overseas), in solicitations and contracts
for services or construction to be
performed outside the United States, its
possessions, or Puerto Rico.

(b) Use the clause at 252.222—-7003,
Permit from Italian Inspectorate of
Labor, in solicitations and contracts for
porter, janitorial, or ordinary facility
and equipment maintenance services to
be performed in Italy.

(c) Use the clause at 252.222-7004,
Compliance with Spanish Social
Security Laws and Regulations, in
solicitations and contracts for services
or construction when contract
performance will be in Spain.

PART 225—FOREIGN ACQUISITION

4. Subpart 225.9 is added to read as
follows:

Subpart 225.9—Additional Foreign
Acquisition Clauses

Sec.
225.970 Correspndence in English.
225.971 Authorization to Perform.

225.970 Correspondence in English.

Use the clause at 252.225-7041,
Correspondence in English, in
solicitations and contracts when
contract performance will be wholly or
in part in a foreign country.

225.971 Authorization to perform.

Use the clause at 252.225-7042,
Authorization to Perform, in
solicitations and contracts when
contract performance will be wholly or
in part in a foreign country.

PART 227—PATENTS, DATA, AND
COPYRIGHTS

5. Section 227.676 is added to read as
follows:

227.676 Foreign patent interchange
agreements.

(a) Patent interchange agreements
between the United States and foreign
governments provide for the use of
patent rights, compensation, free
licenses, and the establishment of
committees to review and make
recommendations on these matters. The
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agreements also may exempt the United
States from royalty and other payments.
The contracting officer shall ensure that
royalty payments are consistent with
patent interchange agreements.

(b) Assistance with patent rights and
royalty payments in the United States
European Command (USEUCOM) area
of responsibility is available from: HQ
USEUCOM, ATTN; ECLA, Unit 30400,
Box 1000, APO AE 09128, Telephone
No: DSN: 430-7474, Commercial: 49—
0711-680-7474, Telefax No: 49-0711-
680-7408.

PART 228—BONDS AND INSURANCE

6. Section 228.370 is amended by
adding paragraph (f) to read as follows:

228.370 Contract clauses.

* * * * *

(f) Use the clause at 252.228-7008,
Compliance with Spanish Laws and
Insurance, in solicitations and contracts
for services or construction to be
performed in Spain by other than
Spanish contractors or subcontractors.

PART 229—TAXES

7. Section 229.101 is amended by
redesignating paragraphs (d)(i), (d)(ii)
and (d)(iii) as (d)(iii), (d)(iv) and (d)(v);
and by adding new paragraphs (d)(i),
(d)(ii), and (d)(vi) to read as follows:

229.101 Resolving tax problems.

* * * * *

(d)(i) Tax relief agreements between
the United States and foreign
governments in Europe which exempt
the United States from payment of
specific taxes on purchases made for
common defense purposes are
maintained by the United States
European Command (USEUCOM). For
further information contact—HQ
USEUCOM, ATTN: ECLA, Unit 30400,
Box 1000, APO AE 09128, Telephone
No: DSN: 430-7474, Commercial: 49—
0711-680-7474, Telefax No: 49-0711-
680-7408.

(ii) Tax relief also may be available in
countries which have not signed tax
relief agreements. The potential for such
relief should be explored in accordance
with paragraph (d)(iii) of this section.

* * * * *

(vi) See also subpart 229.70 for special
procedures for obtaining tax relief and
duty-free import privileges when
conducting United States acquisitions in
foreign countries with foreign
contractors.

8. Subpart 229.4 is added to read as
follows:

Subpart 229.4—Contract Clauses

Sec.

229.402 Foreign contracts.

229.402-1-70 Foreign fixed-price contracts.
229.402-70 Additional clauses.

229.402 Foreign contracts.

229.402-1-70 Foreign fixed-price
contracts.

Use the clause at 252.229-7000,
Invoices Exclusive of Taxes or Duties, in
solicitations and contracts when a fixed-
price contract will be awarded to a
foreign contractor.

229.402-70 Additional clauses.

(a) Use the clause at 252.229-7001,
Tax Relief, in solicitations and contracts
when a contract will be awarded to a
foreign contractor in a foreign country.
When contract performance will be in
Germany, use the clause with its
Alternate I.

(b) Use the clause at 252.229-7002,
Customs Exemptions (Germany), in
solicitations and contracts requiring the
import of United States manufactured
products into Germany.

(c) Use the clause at 252.229-7003,
Tax Exemptions (Italy), in solicitations
and contracts when contract
performance will be in Italy.

(d) Use the clause at 252.229-7004,
Status of Contractor as a Direct
Contractor (Spain), in solicitations and
contracts requiring the import of
supplies for construction, development,
maintenance, and operation of Spanish-
American installations and facilities.

(e) Use the clause at 252.229-7005,
Tax Exemptions (Spain), in solicitations
and contracts when contract
performance will be in Spain.

(f) Use the clause at 252.229-7006,
Value Added Tax Exclusion (United
Kingdom), in solicitations and contracts
when contract performance will be in
the United Kingdom.

(9) Use the clause at 252.229-7007,
Verification of United States Receipt of
Goods, in solicitations issued and
contracts awarded in the United
Kingdom.

(h) Use the clause at 252.229-7008,
Relief from Import Duty (United
Kingdom), in solicitations issued and
contracts awarded in the United
Kingdom.

(i) Use the clause at 252.229-7009,
Relief from Customs Duty and Value
Added Tax on Fuel (Passenger Vehicles)
(United Kingdom) in solicitations issued
and contracts awarded in the United
Kingdom for fuels (gasoline or diesel)
and lubricants used in passenger
vehicles (excluding taxis).

(j) Use the clause at 252.229-7010,
Relief from Customs Duty on Fuel

(United Kingdom), in solicitations
issued and contracts awarded in the
United Kingdom calling for the use of
fuels (gasoline or diesel) and lubricants
in taxis or vehicles other than passenger
vehicles.

9. Subpart 229.70 is added to read as
follows:

Subpart 229.70—Special Procedures
for Overseas Contracts

Sec.

229.7000 Scope of subpart.

229.7001 Tax exemption in Europe.
229.7002 Tax exemption in Spain.
229.7003 Tax exemption in the United

Kingdom.
229.7003-1 Value added tax.
229.7003-2 Import duty.

229.7003-3 VAT/Duty problem resolution.
229.7003-4 Information required by HM
Customs and Excise.

229.7000 Scope of subpart.

This subpart prescribes procedures to
be used by contracting officers to obtain
tax relief and duty-free import privileges
when conducting United States
Government acquisitions in foreign
countries with foreign contractors.

229.7001 Tax exemption in Europe.
When standard commercial items or
services are being acquired, the
contracting officer shall require the
contractor to identify and separately
state the tax amount from which the
United States is exempt and which has
been excluded from the contract price.
The contracting officer will compare the
excluded amount with the tax relief
authorized by tax relief agreements to
ensure that the United States
Government is accorded the full benefit
of all tax exemptions (see also 229.402—
70(a) and the clause at 252.229-7001).

229.7002 Tax exemption in Spain.

(a) The Joint United States Military
Group (JUSMG), Spain Policy Directive
400.4, or subsequent directive, applies
to all United States contracting offices
contracting for services or supplies in
Spain which require the introduction of
material or equipment into Spain.

(b) Upon award of a contract with a
“Direct Contractor,” as defined in the
clause at 252.229-7004, the contracting
officer will notify JUSMG-MAAG
Madrid, Spain, and HQ 16AF/LGTT and
forward three copies of the contract to
JUSMG-MAAG, Spain.

(c) If copies of the contract are not
available and duty-free import of
equipment or materials is urgent, the
contracting officer will send JUSMG—
MAAG three copies of the “Letter of
Intent” or a similar document indicating
the pending award. In these cases,
authorization for duty-free import will
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be issued by the Government of Spain.
Upon formal award, the contracting
officer will forward three copies of the
completed contract to JUSMG-MAAG,
Spain.

(d) The contracting officer will notify
JUSMG-MAAG, Spain, and HQ 16AF/
LGTT of ports-of-entry and identify the
customs agents who will clear property
on their behalf. Additional documents
required for port-of-entry and customs
clearance can be obtained by contacting
HQ 16AF/LGTT. This information will
be passed to the Secretaria General
Tecnica del Ministerio de Hacienda
(Technical General Secretariat of the
Ministry of Finance). A list of customs
agents may be obtained from the 600
ABG, APO AE 09646.

229.7003 Tax exemption in the United
Kingdom.

This section contains procedures to be
followed in securing relief from the
British Value Added Tax (VAT) and
import duties.

229.7003-1 Value added tax.

(a) United States Government
purchases qualifying for tax relief are
equipment, materials, facilities, and
services for the common defense effort
and for foreign aid programs.

(b) In order to facilitate the resolution
of issues concerning specific waivers of
import duty or tax exemption for United
States Government purchases (see
229.7003-3), contracting offices shall
provide the name and activity address
of personnel who have been granted
warranted contracting authority to Her
Majesty’s (HM) Customs and Excise at
the following address: HM Customs and
Excise, International Customs Division
G, Branch 4, Adelaide House, London
Bridge, London EC4R 9DB.

229.7003-2 Import duty.

No import duty shall be paid by the
United States and contract prices shall
be exclusive of duty, except when the
administrative cost compared to the low
dollar value of a contract makes it
impracticable to obtain relief from
contract import duty. In this instance,
the contracting officer shall document
the contract file with a statement that

(1) The administrative burden of
securing tax relief under the contract
was out of proportion to the tax relief
involved;

(2) It is impracticable to secure tax
relief;

(3) Tax relief is therefore not being
secured; and

(4) The acquisition does not involve
the expenditure of any funds to
establish a permanent military
installation.

229.7003-3 VAT/Duty problem resolution.

In the event a VAT or import duty
problem cannot be resolved at the
contracting officer’s level, refer the issue
to HQ Third Air Force, Staff Judge
Advocate, Unit 4840, Box 45, APO AE
09459. Direct contract with HM
Customs and Excise in London is
prohibited.

229.7003-4 Information required by HM
Customs and Excise.

(a) School bus contracts. Provide one
copy of the contract and all
modifications to HM Customs and
Excise.

(b) Road fuel contracts. For contracts
which involve an application for relief
from duty on the road fuel used in
performance of the contract provide—

(1) To HM Customs and Excise—

(i) Contract number;

(ii) Name and address of contractor;

(iii) Type of work (e.g., laundry,
transportation);

(iv) Area of work; and

(v) Period of performance.

(2) To the Regional Office of HM
Customs and Excise to which the
contractor applied for relief from the

duty on road fuel—one copy of the
contract.

(c) Other contracts awarded to United
Kingdom firms. Provide information
when requested by HM Customs and
Excise.

PART 232—CONTRACT FINANCING

10. Section 232.806—70 is added to
read as follows:

§232.806-70 Alternate contract clause for
overseas contracting.

Use the clause at 252.232—-7008,
Assignment of Claims (Overseas), in
place of FAR clause 52.232-23,
Assignment of Claims, in solicitations
and contracts when contract
performance will be in a foreign
country.

PART 233—PROTESTS, DISPUTES,
AND APPEALS

11. Section 233.215-70 is added to
read as follows:

§233.215-70 Additional contract clause.

Use the clause at 252.233-7001,
Choice of Law (Overseas), in
solicitations and contracts when
contract performance will be outside of
the United States, its possessions, or
Puerto Rico, unless otherwise provided
for in a Government-to-Government
agreement.

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

12. Section 236.570 is amended by
adding paragraph (c) to read as follows:

§236.570 Additional provisions and
clauses.
* * * * *

(c) See also 246.710(4) for additional
clause applicable to construction
contracts to be performed in Germany.

PART 246—QUALITY ASSURANCE

13. Section 246.710 is amended by
adding paragraph (4) to read as follows:

§246.710 Contract clauses.

* * * * *

(4) Use the clause at 252.246—-7002,
Warranty of Construction (Germany), in
solicitations and contracts for
construction when a fixed-price contract
will be awarded and contract
performance will be in Germany.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

14. Section 252.216-7003 is added to
read as follows:

§252.216-7003 Economic Price
Adjustment—Foreign Government
Controlled Wages or Materials.

As prescribed in 216.203-4-70(c), use
the following clause:

Economic Price Adjustment—Foreign
Government Controlled Wages or Materials
(XXX XXXX)

(a) The Contractor represents that the
prices set forth in this contract—

(1) Are based on the wage rate(s) or
material price(s) established and controlled
by the Government or
(Contractor—insert name of host country);
and

(2) Do not include contingency allowances
to pay for possible increases in wage rates or
material prices.

(b) If wage rates or material prices are
revised by the Government named in
paragraph (a) of this clause, the Contracting
Officer shall make an equitable adjustment in
the contract price and shall modify the
contract to the extent that the Contractor’s
actual costs of performing this contract are
increased or decreased, as a direct result of
the revision, subject to the following:

(1) For increases in established wage rates
or material prices, the increase in contract
unit price(s) shall be effective on the same
date that the host government increased the
applicable wage rate(s) or material price(s),
but only if the Contracting Officer receives
the Contractor’s written request for contract
adjustm